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GENERAL CONDITIONS

ARTICLE 1

PURPOSE OF GENERAL CONDITIONS

These General Conditions (“General Conditions”) contain general terms and conditions
which are applicable to that certain construction agreement (“Agreement”) that has been or will
be entered into by Lowell Joint School district (the “District”) and the contractor identified
therein (the “Contractor”) in connection with the District’s construction project identified by the
Project Number listed on the title page of these General Conditions (the “Project”).

ARTICLE 2

DEFINITIONS

Except as otherwise defined in these General Conditions, all capitalized terms contained
in these General Conditions shall mean those terms as they are defined in the following
documents: (a) the Agreement; (b) the Notice Calling for Bids issued by the District in
connection with the Project (the “Notice Calling for Bids”); (c) the Information for Bidders
issued by the District in connection with the Project (the “Information for Bidders”); and (d) all
of the other Project Documents identified in the Information for Bidders (collectively, the
“Project Documents” or “Contract” or “Contract Documents” or “Agreement”). In
addition, the following terms shall have the following meanings in these General Conditions:

2.1  “Applicable Laws” shall have the meaning set forth in Article 6.1.

2.2 “Construction Manager” means a person or entity retained by the District in
connection with the Project to oversee the Contractor’s performance of its obligations under the
Agreement and the other Project Documents. If there is no Construction Manager for the Project,
all references to the Construction Manager herein should be deemed to be references to the
District and/or the Assistant Superintendent of Facilities & Operations.

2.3  “Construction Schedule” means a schedule of the anticipated progress of the
Work, to be prepared by the Contractor and approved by the District pursuant to the provisions
of Article 5 of these General Conditions.

2.4  “Contract Price” means the amount payable to the Contractor under the
Agreement.

2.5  “Contractual Completion Date” means the date specified in the Agreement for
the completion of the Work.

2.6 District: The Lowell Joint School district. The governing board of the District or
its designees will act for the District in all matters pertaining to the Contract. The District may, at
any time:
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2.6.1 Direct the Contractor to communicate with or provide notice to the
Construction Manager or the Architect on matters for which the Contract Documents indicate the
Contractor will communicate with or provide notice to the District; and/or

2.6.2 Direct the Construction Manager or the Architect to communicate with or
direct the Contractor on matters for which the Contract Documents indicate the District will
communicate with or direct the Contractor.

2.7 “DSA” means the California Department of General Services’ Division of the
State Architect.

2.8  “Hazardous Materials” shall have the meaning set forth in Article 11 below.

2.9  “Hazardous Material Laws” means any applicable federal, state or local laws,
ordinances, or regulations relating to any Hazardous Material affecting the Property, including,
without limitation, the laws, ordinances, and regulations referred to in Article 11 below.

2.10  “Inspector” means a person or entity retained by the District for the purpose of
inspecting the quality of the Work to determine whether that Work conforms to the requirements
of the Plans and Specifications and other Project Documents.

2.11 “Notice of Award” means written notice from the District to the Contractor
advising the Contractor that the District’s Board of Trustees has accepted the Contractor’s bid.
The Notice of Award may be conditioned upon the Contractor’s provision of documents or
performance of acts identified in the Notice of Award.

2.12  “Notice to Proceed” means written notice from the District to the Contractor
instructing the Contractor to proceed with the Work.

2.13 [RESERVED]

2.14  “Prime Contractor” or “Contractor” means a contractor on the Project who has
responsibility for one or more trades or crafts necessary to the construction of the Project, and
who has entered into a direct contractual relationship with the District (as opposed to a
subcontractor of a general contractor or other third party). Although Prime Contractors are not
referenced elsewhere in these General Conditions, Prime Contractors may be identified in other
Project Documents if the District has elected to use a “multi-prime” delivery method for the
Project by entering into numerous separate “prime” contracts with various Prime Contractors for
construction of separate aspects of the Work, rather than entering into only one “general”
contract with one general contractor for all of the Work. In such a case, all references to
“Contractor” herein shall be deemed references to the Prime Contractor who is a party to the
prime contract, which constitutes the Agreement.

2.15 “Proposed Change Order” or “PCO” means a written request prepared by the
Contractor requesting that the District and the Architect issue a Change Order based upon a
proposed change to the Work.
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2.16 “Subcontractor” means any person or entity having a direct contractual
relationship with the Contractor and who furnishes labor or services as part of the Work on the
Project. The term “Subcontractor” does not include a person or entity who merely provides
material, supplies, equipment or appliances, but who does not design or alter same to meet the
Plans or Specifications or who does not install the material, supplies, equipment or appliances,
otherwise provide labor according to plans, drawings, and specifications of the Work.

2.17  “Work” means the performance of any labor or other services performed for the
Project, or the provision of any materials, supplies, equipment, appliances or other items in
connection with the Project, by the Contractor or by any Subcontractor. Without limiting the
generality of the foregoing, “Work” includes all materials, supplies, equipment and appliances
which have been incorporated into the construction contemplated by the Project Documents or
delivered to the Project site for incorporation into such construction.

2.18 “Work Activity” means an activity, which requires time and resources (including
manpower, equipment, or material) to complete. Work Activities shall include, but not be limited
to: mobilization; submittals; Architect’s review of each submittal; procurement, delivery
installation and checkout of equipment or material; Subcontractor’s items of Work; and all major
construction activities.

2.19 “Working Day(s)” means all days except Saturday, Sunday, a day that is
federally-recognized holiday, or a day that is a California-recognized holiday

ARTICLE 3

RELATIONSHIP OF PARTIES

3.1  Architect. The Architect shall observe the progress and quality of the Work on
behalf of the District.

3.1.1 Architect’s Authority. The Architect has the authority to enforce
compliance with the Project Documents, and is otherwise authorized to act on behalf of the
District relative to the Project, but only to the extent expressly provided in the Project
Documents. Without limiting the generality of the foregoing, the Architect shall have the
authority to do all of the following:

(@) Determination of Satisfactory Performance. To the extent
determined by District, to determine the acceptability of Work and/or of the Contractor’s
performance under the Agreement and the other Project Documents, including without limitation
rendering decisions on behalf of the District as to (i) the quantity or quality of materials or
equipment, (ii) the acceptability of such materials or equipment or of any workmanship or
services, or (iii) the execution, progress or sequence of any Work;

(b) Interpretation of Plans and Specifications. To interpret Plans,
Specifications, and other drawings relative to the Project;
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(c) Authority to Stop Work. To stop the Work whenever such stoppage
may be necessary in the Architect’s reasonable opinion to ensure the proper execution of the
Project Documents;

(d) Authority to Enforce Contractor’s Performance. To enforce the
Contractor’s faithful performance of the Contractor’s obligations under the Agreement and the
other Project Documents; and

(e) Authority Established by Law. To exercise any and all other
authority and responsibility established by law, including without limitation Title 24 of the
California Code of Regulations.

3.1.2 Contractor_to Comply with Architect’s Instructions. The Contractor
shall promptly comply with instructions from the Architect (which may be delivered by the
Construction Manager) relative to compliance with Project Documents and relative to any other
matter as to which the Architect has authority pursuant to the Project Documents. If the
Contractor fails to do so, the District shall have the right to suspend payments otherwise owing
to the Contractor under the Project Documents until the Architect has notified the District of the
Contractor’s compliance. The Contractor shall not delay or otherwise impair the progress or
completion of the Work, even if payments to the Contractor are suspended hereunder or even if
the Contractor otherwise disagrees with any of the Architect’s or the District’s instructions or
decisions.

3.1.3 Architect’s Activities Do Not Relieve Contractor of its Obligations.
General supervision and direction of the work by the Architect shall not imply that the Architect
or the District are in any way responsible for the safety of the Contractor, Subcontractors or their
employees, shall not imply that the Architect or the District will maintain supervision over the
Contractor’s construction methods or personnel, and shall not relieve the Contractor of any of its
obligations under the Project Documents.

3.2 Inspectors.

3.2.1 District’s Use of Inspectors. One or more Inspectors, including special
inspectors, as required, will be employed or otherwise retained by the District in accordance with
requirements of Title 24 of the California Code of Regulations and will be assigned to the
Project. Each such Inspector shall have such rights and duties relative to the Project as shall be
established by the District, including without limitation those set forth in Section 4-342 of Title
24 of the California Code of Regulations.

3.2.2 Contractor’s Duties Relative to the Inspection. Neither the Contractor
nor any of its Subcontractors shall perform any Work except with the knowledge and under the
inspection of the Inspector(s). Each Inspector shall have free access to any or all parts of the
Work at any and all times. The Contractor shall furnish each Inspector reasonable opportunities
for obtaining such information as may be necessary to keep the Inspector fully informed as to all
aspects of the Work.

3.2.3 Inspector’s Right to Stop Work. The Inspector shall have authority to
stop the Work whenever the Inspector discovers that the Work is not being conducted in
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accordance with the provisions of Project Documents. The Contractor shall instruct its
employees accordingly. Nothing in this paragraph is intended to limit the rights of the Architect
or the Construction Manager to stop the Work pursuant to provisions herein.

3.2.4 Limitation on Inspector’s Authority. No Work shall be performed by
the Contractor solely upon the instructions or comments by the Inspector. The Inspector has no
authority to interpret the Project Documents or order extra Work. Any extra work performed
without the written instruction of the District shall be at Contractor’s sole cost and expense and
there will be no delay damages incurred by the District for such work.

3.2.5 Inspector’s Activities Do Not Relieve Contractor of its Obligations.
The Inspector’s inspection of the Work shall not imply that the Inspector or the District is in any
way responsible for the safety of the Contractor, Subcontractors or their employees, shall not
imply that the Inspector or the District will maintain supervision over the Contractor’s
construction methods or personnel, and shall not relieve the Contractor of any of its obligations
under the Project Documents.

3.3 Contractor.

3.3.1 The Contractor_is an _Independent Contractor. The Contractor is and
shall at all times be deemed to be an independent contractor. The Contractor shall be wholly and
solely responsible for and have control over the manner in which it performs the services
required of it by the terms of the Project Documents, including without limitation construction
means, methods, techniques, sequences, procedures, safety precautions, furnishing of equipment
and materials, and coordination of all portions of the Work. Nothing herein contained shall be
construed as creating the relationship of employer and employee, or principal and agent, between
the District and the Contractor or any of the Contractor’s agents or employees. The Contractor
assumes exclusively the responsibility for the acts of its employees as they relate to the services
to be provided during the course and scope of their employment. The Contractor, its agents and
employees shall not be entitled to any rights or privileges of the District’s employees and shall
not be considered in any manner to be the District’s employees. The District shall be permitted to
monitor the activities of the contractor to determine compliance with the terms of the Project
Documents.

3.3.2 Representation_as to Contractor’s License. The Contractor represents
and warrants to the District that (a) the Contractor is duly licensed by the Contractor’s State
License Board, (b) all of the license information pertaining to the license number(s) and license
class(es) contained in the Bid Form and the other Project Documents are true and correct,
(c) each such license is currently in full force and effect, and (d) the Contractor has received no
notice, written or otherwise, as to any pending or contemplated suspension, revocation or
termination of any such license.

3.3.3 Limitations on_Changes to Contractor’s Name or_ Entity. The
Contractor shall not change its name or its type of legal entity without first (a) notifying the
District in writing of the proposed change, and (b) entering into written agreements modifying
the Project Documents, to the extent requested by the District, if the District reasonably

LOWELL JOINT SCHOOL DISTRICT
GENERAL CONDITIONS

13



determines that modification of those Project Documents is necessary due to the change
proposed by the Contractor.

3.4 Subcontractors.

3.4.1 Contractor_is Responsible for Subcontractors’ Work. The Contractor
agrees to bind every Subcontractor by terms of the Project Documents as far as such terms are
applicable to the Subcontractor’s Work. If the Contractor shall subcontract any part of the Work,
the Contractor shall be as fully responsible to the District for acts and omissions of any
Subcontractor, and of persons either directly or indirectly employed by any Subcontractor, as it is
for acts and omissions of persons directly employed by the Contractor.

3.4.2 No_Contractual Relationship Between District and Subcontractors.
Nothing contained in Project Documents shall create any contractual relation between any
Subcontractor and the District, nor shall the Project Documents be construed to be for the benefit
of any Subcontractor. The District’s consent to any Subcontractor shall not in any way relieve
the Contractor of any obligations under the Project Documents, and no such consent shall be
deemed to waive any provision of any of the Project Documents.

3.4.3 Coordination_of Work of Subcontractors. The Contractor shall be
responsible for the coordination of the trades, Subcontractors, and material men engaged upon
the Contractor’s Work. The Contractor shall instruct all trades, Subcontractors and material men
to cooperate with each other so that each can execute its Work properly. If one or more
Subcontractors disagree with each other or with the Contractor as to the interpretation of the
Plans, Specifications or other Project Documents, either with respect to the obligations of the
Subcontractor there under or otherwise, it shall be the Contractor’s responsibility to resolve the
disagreement and to obtain or execute the performance of the Work under dispute.

3.4.4 Subletting and Subcontracting Fair Practices Act. The Contractor
represents and warrants to the District that the Contractor has complied with all of the provisions
of the Subletting and Subcontracting Fair Practices Act (Public Contract Code 8§ 4100 et seq.).
The Contractor covenants that it will continue to comply with that Act throughout the duration of
the Project and the term of the Project Documents.

3.45 Additional Requirement Where Contractor is a “Specialty
Contractor”. In accordance with Business and Professions Code § 7059, if the Contractor is
designated as a “specialty contractor” (as defined in Business and Professions Code § 7058), all
of the work to be performed outside of the Contractor’s license specialty shall be performed by a
licensed subcontractor in compliance with the Subletting and Subcontracting Fair Practices Act.

3.4.6 Copies of Subcontracts. A copy of each written subcontract between the
Contractor and any first-tier Subcontractor, whether listed or not (and a written statement signed
by the Contractor giving the name of the Subcontractor and the terms and conditions of any
unwritten subcontract), shall be delivered to the District and/or Construction Manager as
indicated in the Notice to Proceed. Each subcontract shall contain a reference to the Agreement
between the District and the Contractor, and the terms of that Agreement and all parts of the
Project Documents shall be made a part of such subcontract insofar as applicable to the Work
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covered by the Subcontract. Each subcontract will provide for termination in accordance with
these General Conditions. Each subcontract shall provide for its annulment by the Contractor at
the order of the District if (in the opinion of the District, the Architect or the Construction
Manager referenced below) the Subcontractor fails to comply with the requirements of the
Project Documents insofar as the same may be applicable to the portion of the Work that is the
subject of the subcontract. Nothing herein contained shall relieve the Contractor of any liability
or obligation hereunder.

3.5  Construction Manager. The District may, in its discretion, elect to retain an
Construction Manager relative to the Project to oversee the Contractor’s performance of its
obligations under the Agreement and the other Project Documents. If there is no Construction
Manager for the Project, all references to the Construction Manager herein should be deemed to
be references to the District.

3.5.1 _Construction Manager is District’s Representative. The Construction
Manager shall be the District’s representative during construction of the Work.

3.5.2 Communication to be Conducted Through Construction Manager. If
a Construction Manager has been designated by the District for this Project (or upon subsequent
written notice from the District or the Architect that a Construction Manager has been appointed,
which notice shall identify the Construction Manager), then (a) all communications between the
Contractor, on the one hand, and the District and/or the Architect, on the other hand, shall be
made through the Construction Manager, and (b) wherever the Project Documents call for the
Contractor to deliver any notice or document to the District and/or the Architect, that notice or
document shall instead be delivered to the Construction Manager, who shall then forward it to
the District and/or the Architect.

3.5.3 Authority of Construction Manager. The Construction Manager has the
authority to enforce compliance with the Project Documents and to act on behalf of the District
relative to the Project, but only to the extent expressly provided for in the Project Documents.
Without limiting the generality of the foregoing, the Construction Manager shall have the
authority: (a) to stop the Work whenever such stoppage may be necessary in the Construction
Manager’s reasonable opinion to ensure the proper execution of the Project Documents; (b) to
enforce the Contractor’s faithful performance of its obligations under the Agreement and the
other Project Documents; and (c) to exercise any and all other authority and responsibility
established by law.

3.5.4 Contract Administration. Construction Manager shall assist the District
and the Architect in administering the Project Documents and enforcing the Contractor’s
compliance therewith. The Contractor shall cooperate (and shall cause its Subcontractors to
cooperate) with the Construction Manager in this regard.

3.5.,5 _Construction Manager to Monitor Progress of Work. Among its other
duties, the Construction Manager may be required by the District to monitor the progress of the
Work. The Contractor shall cooperate (and shall cause its Subcontractors to cooperate) with the
Construction Manager with respect to such its monitoring. Such monitoring shall not imply that
the Construction Manager or the District are in any way responsible for the safety of the
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Contractor, Subcontractors or their employees, shall not imply that the Construction Manager or
the District will supervise the Contractor’s construction methods or personnel, and shall not
relieve the Contractor of any of its obligations under the Project Documents.

3.5.6 Construction and Staging Areas. The Contractor shall cooperate with
the Construction Manager to minimize the size of the Project’s construction and staging areas.

3.5.7 Pre-Construction, Construction _and _Progress Meetings. The
Construction Manager will chair all pre-construction, construction and progress meetings, which
shall occur no less frequently than weekly and which must be attended by the Contractor. The
Construction Manager shall prepare and distribute minutes of those meetings.

ARTICLE 4

INTERPRETATION AND RELATIONSHIP OF DOCUMENTS

4.1 Intent of the Project Documents. The intent of the District in preparing the
Project Documents is that the Project Documents be interpreted to include all items necessary for
the proper execution and completion of the Work by the Contractor. Plans and Specifications are
intended to delineate and describe the Project and its component parts to such a degree as will
enable skilled and competent contractors to intelligently bid upon the Work, and to carry the
Work to a successful conclusion. The Project Documents are complementary, and what is
required by any one document shall be binding and required to be performed as part of the Work
as if required by all of the Project Documents. (By way of example and not as a limitation,
anything which may be called for in the Specifications and not shown on the Plans or other
drawings, or vice versa, shall have the same effect as if called for and/or shown in both.) The
Contractor is required to perform all activities, at no extra cost to the District, which are
reasonably inferable from the Project Documents as being necessary to produce the intended
results.

4.2  Purpose of Plans vs. Purpose of Specifications. Generally, the Specifications
address quality, types of materials and contract conditions, while the Plans and other drawings
show placement, sizes, fabrication, and details of materials. The Plans and Specifications are
intended to be complementary.

4.3  Organization of the Plans and Specifications. The organization of the
Specifications into divisions, sections, subsections and paragraphs, and the arrangement of the
Plans and other drawings in to disciplines, shall not control the Contractor in dividing the Work
among it own forces and/or those of its Subcontractors, and no claim will be entertained by the
District based on said organization and arrangement. The extent of the Work to be furnished by
any vender or supplier, or to be performed by any trade or Subcontractor, shall be determined by
the Contractor.

4.4  Questions Regarding Perceived Inconsistencies. If the Contractor discovers or
otherwise becomes aware of any inconsistencies and/or conflicts in the Project Documents, the
Contractor shall immediately request an interpretation in writing from the Architect (through the
Construction Manager) pursuant to Article 15 below before proceeding with the Work. If the
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Contractor fails to make such request and commences or proceeds with the Work or any part
thereof without first seeking clarification from the Architect, the (a) the Contractor shall replace
or adjust any Work not in conformance (as determined by the Architect) with the Project
Documents and shall be responsible for any resultant or added cost, (b) the Contractor waives
any claim for extra work or damages as a result of any ambiguity, conflict or lack of information,
and (c) no excuse will thereafter be entertained for failure to carry out the Work in a timely or
satisfactory manner.

45  Effect of Inconsistencies as to Quality or Quantity. If the Contractor, the
District, the Architect and/or the Construction Manager determine that there is an inconsistency
and/or conflict in the quality or quantity of Work required by the Project Documents, the
Contractor shall be required to provide — at no extra cost to the District — the greater quality or
quantity of Work indicated in accordance with the Architect’s interpretation.

4.6  Order of Priority Among Conflicting Project Documents. If the provisions of
any of the Project Documents conflict or are inconsistent with the provisions of any other Project
Document, the inconsistency or conflict shall be resolved by giving precedence to the Contract
Documents in the following order:

4.6.1 Addenda, amendments or modifications executed after the execution of
the Agreement, the most recent of which shall have priority over those executed earlier;

4.6.2 The Agreement, including all exhibits, attachments, appendices,
supplements and Addenda referenced therein, with later Addenda having priority over earlier
Addenda;

4.6.3 The Supplemental Conditions;
4.6.4 These General Conditions;

4.6.5 “Division Zero” of the Specifications (as those divisions are identified in
the project manual prepared by the District and delivered to the Contractor)

4.6.6 “Division One” of the Specifications (as those divisions are identified in
the project manual prepared by the District and delivered to the Contractor)

4.6.7 The Plans and Specifications (and in the case of an inconsistency between
the Plans and Specifications, (a) the better quality or greater quantity of Work shall be provided
in accordance with the District’s interpretation and (b) the Specifications shall govern as to
material, workmanship and installation procedures);

4.7 Conflicts Within_the Plans. If the Plans are internally inconsistent, those
inconsistencies shall be resolved as follows:

4.7.1 Schedules, when identified as such, shall govern over all other portions of
the Plans;
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4.7.2 Specific notes shall govern over all other notes and all other portions of
the plans except the schedules identified in 4.7.1 above;

4.7.3 Larger scale drawings shall govern over smaller scale drawings as to
shape and details of construction;

4.7.4 Figured or numerical dimensions shall govern over dimensions obtained
by scaling; and

4.7.5 Work not particularly shown or specified shall be the same as similar parts
that are shown or specified.

4.8  Conflicts Within the Specifications. As to conflicts within the Specifications,
the Supplemental Conditions shall govern over these General Conditions, which shall govern
over all other sections of the Specifications, except for specific modifications thereto that may be
stated in any Addenda to the Agreement. No other item in any of the Specifications or other
Project Documents shall modify these General Conditions.

49  Conflicts Between Project Documents and Other Documents or Applicable
Laws. If the requirements of any Applicable Laws, Project Documents, manufacturers’
specifications or industry standards are in conflict, the more restrictive requirements or higher
quality mandated by the foregoing shall govern. In all instances, material and equipment shall be
installed in strict accordance with each manufacturer’s most recent published recommendations
and specifications. Furthermore, the Plans and Specifications are intended to comply with all
Applicable Laws, and where any of Applicable Law is referred to in the Project Documents, that
Applicable Law shall be considered as a part of the Agreement within the limits specified, and
the Contractor shall bear all expenses of correcting Work done contrary to said laws, ordinances,
rules and regulations if the Contractor (a) performed such Work without first consulting the
Architect for instructions or clarification regarding the Work or (b) disregarded the Architect’s
instructions regarding that Work.

4.10 Omissions. If the Project Documents are not complete as to any minor detail of a
required construction system or with regard to the manner of combining or installing of parts,
materials, or equipment, but if there exists an accepted trade standard for good and skillful
construction, such detail shall be deemed to be an implied requirement of the Project Documents
in accordance with such standard. For all materials and equipment specified or indicated in the
Plans and Specifications, the Contractor shall provide all labor, materials, equipment, and
services necessary for complete assemblies and complete working systems. Incidental items not
indicated on the Plans and not mentioned in the Specifications, that can legitimately and
reasonably be inferred as belonging to the Work, or be necessary in good practice to provide a
complete assembly or system, shall be furnished as though itemized in the Plans and
Specifications in every detail. Similarly, if details of work which are manifestly necessary to
carry out the intent of the Plans and Specifications, or which are customarily performed, are mis-
described in or omitted from the Plans and Specifications, such details shall be deemed to be an
implied requirement of the Project Documents. In any such case, the omissions or mis-
descriptions shall not relieve the Contractor from performing such omitted Work, and the
Contractor shall perform the same as if fully and correctly set forth and described in the Plans
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and Specifications. As used herein, “minor detail” includes without limitation (a) substantially
identical components where the price of each such component is small even though the aggregate
cost or importance is substantial, and (b) a single component which is incidental, even though its
cost or importance may be substantial. The quality and quantity of the parts or material so
supplied shall conform to trade standards and be compatible with the type, composition, strength,
size and profile of the parts and materials otherwise set forth in the Project Documents.

411 References to Trade Names. Materials or other Work described in words which
have a well-known technical or trade meaning shall be deemed to refer to such recognized
standards. The Project Documents are not intended to include detailed descriptions of any
materials or methods commonly known to the trade under any “trade name” or “trade term”.
Instead, the mere mention or notation of such “trade name” or “trade term” shall be considered a
sufficient notice to the Contractor that it will be required to complete the Work so named with all
of its incidental and accessory items according to the best practices of the trade.

412 Named Materials and Equipment Must Be Furnished and Installed. The
naming of any material and/or equipment shall imply that the Contractor is to furnish and install
the same, including all incidental and accessory items thereto and/or labor necessary to achieve
full and complete functioning of the material and/or equipment as per the best practices of the
trade(s) involved, unless specifically noted otherwise.

4.13 Substituted Items. If the Contractor furnishes material, processes, services or
equipment more expensive than that specified, any additional cost of such material, process,
service, or equipment so furnished shall be borne by the Contractor. Any engineering, design
fees, or approval agencies’ fees required to make adjustments in material or Work of all trades
directly or indirectly affected by the approved substituted items shall be borne entirely by the
Contractor. Any difference in cost between an approved substitution which is lower in cost than
the originally specified item shall be refunded by the Contractor to the District. All requests for
substitutions shall be done in compliance with the requirements of Section 01 63 00 — Product
Substitution Procedures.

4.14 Detail Drawings and Instructions. In case of ambiguity, conflict or lack of
information which is not resolvable in accordance with the foregoing Sections, the Architect
may, at the District’s request, furnish additional instructions by means of drawing or otherwise,
as necessary for proper execution of the Work. All such drawings and instructions shall be
consistent with the existing Project Documents, and shall upon completion become part of the
Project Documents. Such additional drawings and instructions shall be furnished with reasonable
promptness, provided that the Contractor informs the Architect of the relationship of the request
to the critical path of construction. Work shall be executed in conformity therewith.

4.15 Ownership of Drawings. All Plans, Specifications, drawings, designs, and other
incidental architectural and engineering work or materials and other Project Documents and
copies thereof furnished by the District are District’s property. They are not to be used in other
work and are to be returned to the District on request at completion of the Work, and may be
used by the District as it may require, without any additional costs to the District.
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416 Other Contracts. The District reserves the right to let other contracts in
connection with the Work or the Project. Nothing herein contained shall be interpreted as
granting to the Contractor exclusive occupancy at the site of the Project.

4.16.1 Cooperation Among Contractors. The Contractor shall afford other
contractors reasonable opportunity for introduction and storage of their materials and execution
of their work, and the Contractor shall properly connect and coordinate its Work with that of
such other contractors. The Contractor shall not cause any unnecessary hindrance or delay to any
other contractor working on the Project. If simultaneous execution of any Work by the
Contractor and any other contractor is likely (in the opinion of the District, the Inspector, the
Architect or the Construction Manager) to cause interference with performance of the Work or
the contractual obligations of either contractor, then the District shall decide which contractor
shall cease work temporarily and which contractor shall continue or whether the Work can be
coordinated so that both contractors may proceed simultaneously.

4.16.2 Scope of Project. The Contractor shall ascertain to its own
satisfaction the scope of the Project and the nature of any other contracts that have been or may
be awarded by the District in connection with the Project, as necessary to allow the Contractor to
perform its obligations under the Agreement in the light of such other contracts, if any.

4.16.3 No District Liability Relative to Other Contracts. The District
shall not be responsible for any damages suffered or extra costs incurred by the Contractor
resulting directly or indirectly from the award, performance or attempted performance of any
other contract or contracts relative to the Project, or caused by any decision or omission of the
District, the Architect or the Construction Manager regarding the order of precedence in
performance of contracts.

ARTICLE S

CONSTRUCTION SCHEDULE

5.1  Commencement, Performance and Completion of Work. It is expressly
understood and agreed that the date on which the Work is commenced, the rate of progress of the
Work, and the date on which the Work is completed, are all of the essence of the Agreement and
the other Project Documents. The Work shall be prosecuted at such time, in such manner, and on
such part or parts of the Project as may be required to complete the Project as contemplated in
Project Documents and the Construction Schedule to be prepared by the Contractor and
approved by the District pursuant to the provisions of this Article 5.

5.2 Preparation of Initial Construction Schedule Upon District’s Notice to
Proceed. The Contractor shall prepare and submit to the District, the Architect and the
Construction Manager, an initial Construction Schedule no later than the date indicated in the
Notice to Proceed. The initial Construction Schedule shall be developed using Microsoft Project
in the form of a Critical Path Method (CPM) network diagram and shall be sufficient detail to
show the sequence of activities required to complete performance of all Work, the early start and
early finish dates of activities, and the critical path of the Project. A tabular report shall
accompany the network diagram and shall, at a minimum, include: the activity number for each
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activity; the description and duration of each activity; all predecessors to and successors from
each activity; and the early start, early finish, late start, late finish, and total float for each
activity. The report shall support the network diagram submitted.

53  Work Activities Reflected in_Construction Schedule. The Work Activities
comprising the initial Construction Schedule shall be described in sufficient detail to assure the
adequate planning has been done for proper execution of the Work and such that the
Construction Schedule provides an appropriate basis for monitoring and evaluating the progress
of the Work. Exclusive of those Work Activities for substantial review and material fabrication
and delivery, Work Activity duration shall not be less than one (1) no more than five (5) calendar
days, unless otherwise approved by the District. Work Activities consisting of the Architect’s
review of a submittal by the Contractor shall be limited to 30 days unless longer period of time
specified elsewhere in the Project Documents.

5.4  FEloat. The initial Construction Schedule shall begin and end as indicated in the
Work Plan and Milestone Schedule. The Contractor may submit an initial Contractor’s
Construction Schedule which shows that the Work will be competed on an earlier date (the
“Early Completion Date”) than the Contractual Completion Date. However, the acceptance of a
Construction Schedule containing an Early Completion Date will not change the Contractual
Completion Date. The Contractual Completion Date shall control in any determination of
liquidated damages or extension of time. The difference in time between the Early Completion
Date and the Contractual Completion Date shall be considered as float, slack time or
contingency. Float, slack time, or contingency within the schedule, and total float within the
overall schedule, is not for the exclusive use of either the District or the Contractor, but jointly
owned by both parties and is a resource available to and shared by both parties as needed to meet
Contract milestones and the Contractual Completion Date. The Contractor shall not sequester
shared float time through such strategies as extending activity duration estimates to consume
available float, using preferential logic, using extensive crew/resource sequencing, etc. Since
float time within the Construction Schedule is jointly owned, no time extensions will be granted
nor delay damages paid until a delay occurs which extends the Work beyond the Contractual
Completion Date. Since float time within the Construction Schedule is jointly owned, it is
acknowledged that District-caused delays on the Project may be offset by the District-caused
time savings (i.e., critical path submittals returned in less time than allowed by the Agreement,
approvals of substitution requests which result in a savings of time to the Contractor, etc.). In
such an event, the Contractor shall not be entitled to receive a time extension or delay damages
until all the District-caused time savings are exceeded and the Contractual Completion Date is
also exceeded.

5.4.1 The District is not required to accept an earlier (advanced) schedule; i.e.,
one that shows early completion dates for the Contract Times.

5.4.2 Contractor shall not be entitled to extra compensation in event agreement
is reached on an earlier (advanced) schedule and Contractor completes its Work, for whatever
reason, beyond completion date shown in earlier (advanced) schedule but within the Contractual
Completion Date.
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55 District’s Approval of Initial Construction Schedule. The District, within ten
(10) Days after receipt of the initial Construction Schedule, shall meet with the Contractor and
selected Subcontractors requested by the District, to review the initial Construction Schedule.
Within ten (10) Days thereafter the District shall deliver written comments to the Contractor as
to that initial Construction Schedule. Within ten (10) Days after the District’s delivery of those
written comments, the Contractor shall revise the initial Construction Schedule in accordance
with District’s comments, and deliver the revised Construction Schedule to the District. Within
twenty (20) days thereafter the District shall either accept the revised Construction Schedule by
written notice to the Contractor or deliver to the Contractor additional written comments as to the
Construction Schedule. It is anticipated that not more than two (2) submittals of the initial
Construction Schedule will be needed in order to obtain an accepted schedule. Once accepted by
the District, the Construction Schedule shall be relied on by the parties until either an updated
schedules is prepared by the Contractor to reflect actual completed Work, approved changes, or
recognized delays, and submitted to the District for approval. When the initial Construction
Schedule has been accepted pursuant to this paragraph, the Contractor shall submit to the District
three (3) complete copies if the accepted Construction Schedule and network diagram. That
submittal shall be a condition precedent to the processing of the Contractor’s second (2”d)
application to the District for payment under the Agreement.

5.6  Effect of Change Orders. Upon issuance of a change order or Notice to Proceed
for all change orders including time extensions, the approved time extension shall be reflected in
the next weekly report submitted by the Contractor as indicated below and in the next monthly
update submitted by the Contractor as indicated below.

5.7  Weekly Reports. Once each week, or as approved by the District, the Contractor
shall submit a report and schedule listing the activities began, completed, or in progress in the
past week, and the activities scheduled to begin, complete or to be in progress for succeeding two
(2) weeks. This report shall cover all work activities listed on the Construction Schedule. The
report or schedule may be submitted in bar chart form or in a schedule narrative document.

58  Monthly Updates. Five (5) days prior to the submittal of the Contractor’s
monthly payment request, the Contractor shall submit an updated Construction Schedule
reflecting progress to date, estimated start and completion dates for Work Activities not yet
began, status of ongoing activities, approved changes to the Work, and any schedule revisions.
The monthly submittal to the District shall be accompanied by three (3) copies of a bound report.
The bound report shall include the information described in the Contractor’s Schedule Narrative
Report Outline listed below:

CONTRACTOR’S SCHEDULE NARRATIVE REPORT OUTLINE
e Contractor’s transmittal letter
e Description of problem areas (referenced to change order or claim numbers as appropriate)
e Current and anticipated delays not resolved by approved change order, including:

e Cause of the delay
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e Correction action and schedule adjustments to correct the delay

e Known or potential impact of the delay or other activities, milestone, and project
completion date.

e Changes in construction sequence
e Pending items and status thereof including, but not limited to:
e Pending change orders
e Time extension requests
e Other items
e Project competition date status:
e |f ahead of schedule, the number of calendar days ahead
e If behind schedule, the number of calendar days behind
e Other project or scheduling concerns
e Updated network diagram

e Tabular report as specified in (b) above, including a listing of completed activities in
progress.

The submittal of the updated Construction Schedule which satisfies the requirements of
this Section, accurately reflects the status of the Work and incorporates all changes into the
Project shall be a condition precedent to the processing of the Contractor’s monthly payment
application.

5.9  Additional Revisions Requested by District. Predicated upon the results of
District’s review of monthly submissions of the updated network diagram and schedule
narrative, or the joint District/Contractor review in any given month, the Contractor may be
required to revise the Construction Schedule. Conditions under which a revision will be made
include the following:

59.1 When a delay in completion of any Work Activities or sequence of
Work Activities results in an indicated extension of the Project completion or interim milestone
dates detailed herein by thirty (30) calendar days.

5.9.2 When delays in submittals or equipment or material deliveries, or
Work stoppages, are encountered which make rescheduling of the Work necessary.

5.9.3 When the Construction Schedule does not represent the actual
prosecution and progress of the Project.
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All revisions and additions to the Construction Schedule are subject to review and
acceptance or rejection by the District.

5.10 Contractor’s Failure to Adhere to Construction Schedule. If at any time
during the Project, the Contractor fails to complete any activity by its latest scheduled
completion date, which late completion will impact the end date of the Work past the Contractual
Milestone Completion Date(s), then the Contractor shall, within 48 hours, submit to the
Construction Manager (a) a written narrative statement as to how and when the Contractor will
reorganize the Work to return to the current Construction Schedule and (b) a written recovery
schedule showing that such reorganization will not delay or otherwise impact the Work or Work
Activity of any other contractor, Subcontractor, or material supplier on the Project. If any such
other contractor, Subcontractor or material supplier asserts a delay claim or other claim against
the District as a result of the Contractor’s late completion or reorganization of Work identified in
this Subsection, then the Contractor shall indemnify, defend and hold the District harmless from
and against those claims pursuant to the indemnification provision in the Agreement. Whenever
it becomes apparent from the current monthly progress evaluation and updated Construction
Schedule data that any milestone date(s) (including without limitation the Contractual
Completion Date) will not be met, the Contractor shall take some or all of the following actions:

5.10.1 Increase construction manpower in such quantities and crafted as
shall substantially eliminate the backlog of Work and meet the current Contractual Completion
Date.

5.10.2 Increase the number of working hours per shift, the number of shifts
per day, the number of work days per week, or the amount of construction equipment, or any
combination of foregoing sufficient to substantially eliminate the backlog of Work.

5.10.3 Rescheduled Work items to achieve concurrent accomplishment of
Work Activities.

Under no circumstances will the addition of equipment or construction forces, increasing
the working hours, or any other method, manner, or procedure to allow the Project to be
completed by the Contractual Completion Date as required hereunder be considered justification
for a change order or treated as an acceleration.

5.11 Limitation on Time Extensions and Delay Damages. It is agreed that no time
extensions shall be granted nor delay damages paid unless the delay can be clearly demonstrated
by the Contractor on the basis of the updated Construction Schedule current as of the month the
change was issued or the delay occurred and which delay cannot be mitigated, offset, or
eliminated through actions as revising the intended sequence of work or other means.
MOREOVER, IF THE CONTRACTOR SUBMITS A REVISED CONSTRUCTION
SCHEDULE SHOWING AN EARLIER COMPLETION DATE FOR THE PROJECT, THE
DISTRICT’S ACCEPTANCE OF THIS REVISED CONSTRUCTION SCHEDULE SHALL
NOT ENTITLE THE CONTRACTOR TO ANY DELAY CLAIM OR DAMAGES DUE TO
ANY SUCH REVISED CONSTRUCTION SCHEDULE.
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ARTICLE 6

CONTRACTOR’S OBLIGATIONS PRIOR TO COMMENCEMENT OF WORK

6.1 Knowledge of and Compliance with Applicable Laws. The Contractor shall
familiarize itself with all Applicable Laws. At all times during the term of the Agreement, the
Contractor shall conduct the Work, and shall cause its Subcontractor’s to conduct the Work, in
compliance with all Applicable Laws. The Contractor shall keep on the job site at all times and a
copy of Titles 8, 17, 19 and 24 of the California Code of Regulations, and shall be acquainted
with and comply with the provisions of said Titles, including without limitation those duties
(i) applicable to the Contractor which are codified at Section 4-343 of said Title 24 and
(i) applicable to conditions on the Project site set forth in said Titles 8 and 17. As used herein,
the term “Applicable Laws” shall mean all statutes, ordinances, governmental regulations,
judicial orders and other legal requirements applicable to the conduct, performance and/or results
of the Work. Without limiting the generality of the foregoing, Applicable Laws shall include the
following, as they existed on the date that the Plans were approved by the DSA (with respect to
construction of the Work in accordance with the Plans and Specifications) or as they may
hereafter be amended, supplemented, revised or replaced (with respect to all other aspects of the
Contractor’s performance under the Agreement):

6.1.1 The California Building Code and Amendments.

6.1.2 The Construction Safety Rules of the Division of Industrial Safety of the
State of California.

6.1.3 The National Electric Code.

6.1.4 The Uniform Plumbing Code of the Western Plumbing Officials
Association.

6.1.5 The State Building Code, Title 24, Part 2, California Code of Regulations,
including pertinent provisions contained in the Annual Supplements.

6.1.6 Title 19, Public Safety, California Code of Regulations.

6.1.7 Title 24, Part 1, Building Standards Administrative Code, California Code
of Regulations.

6.1.8 Federal Standards of Department of Labor, Occupational Safety and
Health Administration, and all applicable codes, ordinances and regulations of State, County and
City agencies and entities having jurisdiction there over.

6.1.9 Specification Standards of Public Works.

6.2 Examination _of Project Documents. Before commencing any Work, The
Contractor shall carefully study and compare all Plans, Specifications and other Project
Documents. If at any time (during the Contractor’s initial review or later) the Contractor
observes that the Plans, Specifications, or any other Project Documents appear to conflict with or
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to be at variance with any Applicable Laws, or appear to contain any error, inconsistency or
omission, the Contractor shall promptly notify the Construction Manager in writing, and the
Construction Manager shall forward the notice to the District and the Architect. Any changes to
the Project Documents in question deemed necessary by the Architect shall be adjusted as
provided for herein. The Contractor shall be liable to the District for damage resulting from
errors, inconsistencies, or omissions in the Project Documents that the Contractor recognized and
knowingly failed to report, if a similarly skilled, knowledgeable, and experienced contractor
would have discovered and reported.

6.3  Site Investigation. The Contractor represents and warrants to the District that
prior to the execution of the Agreement the Contractor examined the Project site as required by
the Information for Bidders.

6.4  Contractor Shall Inspect for Defects in_Existing Work. If any part of the
Contractor’s Work depends for proper execution or results upon the Work of any other
contractor or upon any other existing conditions or improvements, the Contractor shall (prior to
commencing its own Work) measure and inspect all Work, conditions or improvements already
in place and promptly report to the Architect and the Construction Manager in writing (a) any
discrepancy between existing Work, conditions or improvements and the requirements set forth
in the Project Documents, and (b) any defects in or other aspects of such existing Work,
conditions or improvements that will prevent, interfere with or make more difficult the
Contractor’s performance of its Work. The Contractor will be held accountable for any and all
damages incurred by the District arising from the Contractor’s failure to measure and inspect
Work, conditions and improvements as required by this Subsection. The Contractor’s failure to
make the measurements, inspections and reports required by this paragraph shall constitute the
Contractor’s acceptance of all such existing Work, conditions and improvements as being
suitable and proper to receive the Contractor’s own Work, except as to defects which may
develop in other contractors’ work after the Contractor’s performance of its own Work.

6.5  Soils Investigations and Reports. If and when a soils investigation report has
been obtained from test holes at the Site, such report will be made available for the Contractor’s
use in preparing its bid and Work under this Agreement. Any information obtained from such
report or any other information given on drawings as to subsurface soil condition or to elevations
of existing grades or elevations of underlying rock is approximate only. As a result of
Contractor’s investigation, any soils conditions encountered by Contractor during the course of
Work under this Agreement which are found from zero (0) to four (4) feet below the surface
shall be the sole responsibility of the Contractor and Contractor shall be liable for any unforeseen
soil conditions. If, during the course of Work under this Agreement, Contractor encounters
unforeseen subsurface conditions below the four (4) feet threshold which differ materially from
those indicated in the soils investigation report, then Contractor shall notify the District within
five (5) calendar days of discovery of the condition, and changes to the contract price may be
made in accordance with Article 16. Contractor agrees that no claim against District will be
made by Contractor for damages and hereby waives any rights to damages in the event the
Contractor fails to notify District within the five-day period mentioned above.
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WARNING: ON SOIL FROM 0 TO 4 FEET, DISTRICT DOES NOT WARRANT
THE SOILS AT THE PROJECT SITE. SOILS INVESTIGATION REPORT IS
PROVIDED FOR CONTRACTORS INFORMATION ONLY. CONTRACTOR
HAS CONDUCTED AN INDEPENDENT INVESTIGATION OF THE PROJECT
SITE AND THE SOILS CONDITIONS OF THE SITE. DISTRICT DOES NOT
WARRANT THE SOILS CONDITIONS OF THE SITE AND CONTRACTOR 1S
FULLY RESPONSIBLE TO ASCERTAIN SITE CONDITIONS FOR THE
PURPOSES OF DETERMINING CONSTRUCTION MEANS AND METHODS
PRIOR TO COMMENCING CONSTRUCTION. THE SOILS INVESTIGATION
REPORT IS NOT A CONTRACT DOCUMENT.

The Contractor agrees that no claim against the District will be made by the Contractor
for damages in connection with the foregoing, and hereby waives any rights to damages arising
out of such subsurface or latent conditions.

6.6  Layout and Field Engineering. All field engineering required for laying out of
the Work and establishing grades for earthwork operations shall be furnished by the Contractor
at its expense. Such work shall be done by a qualified civil engineer approved by the Architect.

6.7  Field Measurements and Verification of Dimensions. The Contractor shall
verify all indicated dimensions before ordering materials or equipment, or before performing
Work. The Contractor shall take field measurements, verify field conditions, and shall carefully
compare such field measurements and conditions and other information known to the Contractor
with the Project Documents before commencing Work. Errors, inconsistencies or omissions
discovered shall be reported to the Construction Managert Superintendent of Facilities &
Operations at once pursuant to the requirements above. Upon commencement of any item of
Work, the Contractor shall be responsible for dimensions related to such item of Work and shall
make any corrections necessary to make the Work properly fit at no additional cost to the
District. This responsibility for verification of dimensions is a non-delegable duty and may not
be delegated to Subcontractors or agents.

6.8  Surveys. Surveys to determine location of property lines and corners will be
supplied by the District. Surveys to determine locations of construction, grading, and site work
shall be provided by the Contractor.

6.9  Appointment of Contractor’s Superintendent. Prior to the commencement of
the Work, the Contractor shall appoint a competent superintendent (“Contractor’s
Superintendent”) satisfactory to the District. Before commencing the Work, the Contractor
shall give written notice to the Construction Manager of the name, qualifications and experience
of the Contractor’s Superintendent. The Contractor’s Superintendent shall be present at the
Project site at all times when Work is being conducted. If the District finds the Contractor’s
Superintendent to be unsatisfactory, the Contractor shall replace the Contractor’s Superintendent
with one acceptable to the District. The Contractor’s Superintendent shall not be changed except
with the written consent of the District, unless the Contractor’s Superintendent ceases to be
employed by the Contractor, in which case the Contractor shall notify the Construction Manager
in writing and replace the Contractor’s Superintendent with another person acceptable to the
District. The Contractor’s Superintendent shall represent the Contractor, and all directions given
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to the Contractor’s Superintendent shall be as binding as if given to the Contractor. If the
Contractor’s Superintendent is not cooperating or is non-responsive to the District, the Architect
or the Construction Manager, then the Contractor shall remove the Contractor’s Superintendent
and replace him or her with another person acceptable to the District within twenty-four (24)
hours after written instructions from the District (delivered by the Construction Manager) to do
SO.

6.10 Permits, Licenses, Approvals and Certificates. The Contractor comply with the
provisions in the Supplemental Conditions (Section 00 73 00) related to the obtaining and paying
for approvals, certificates, fees, deposits, inspections, licenses, permits or similar requirements
necessary for the performance of the Work.

6.10.1 Approvals Noted on Plans and Specifications. Without limiting the
generality of the foregoing, if the Plans, Specifications, or other drawings that are part of the
Project Documents state that materials, processes, or procedures must be approved by the DSA,
the State Fire Marshall, or any other governmental entity or agency, the Contractor shall be
responsible for obtaining those approvals.

6.10.2 Environmental Clearances. The Contractor shall provide to state
and federal agencies all information necessary for environmental clearances and other
authorizations necessary for performance of the Work. The Contractor shall comply with any and
all conditions of such clearances and authorizations, including giving notices during construction
when so required. The Contractor shall not be compensated for any delays in obtaining
environmental clearances and authorizations; however, an appropriate extension of time will be
granted in accordance with the provisions of Article 14 below, if the Contractor demonstrates to
the satisfaction of the District that the Contractor has made every reasonable effort to obtain the
requisite clearance or authorizations and cannot obtain same in a timely manner.

6.11 Insurance. Prior to commencing the Work, the Contractor shall procure the
insurance required by Article 18 below.

ARTICLE 7

MANNER IN WHICH WORK IS TO BE PERFORMED

7.1  Contractor’s Supervision of Work. The Contractor shall supervise and direct
the Work competently and efficiently, devoting such attention thereto and applying such skills as
may be necessary to perform the Work in accordance with the Project Documents. The
Contractor represents and warrants to the District that the Contractor is a skilled, knowledgeable,
and experienced contractor who is able to so supervise and direct the Work.

7.2  Performance of Work in Violation of Applicable Laws. If the Contractor
performs any work which it knew, or through exercise of reasonable care should have known, to
be contrary to Applicable Laws, and failed to give notice to the Construction Manager as
required herein above, the Contractor shall bear all costs arising there from.
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7.3 Materials and Work.

7.3.1 Payment. Except as otherwise specifically stated in the Agreement, the
Contractor shall provide and pay for all materials, supplies, tools, equipment, labor
transportation, superintendence, temporary constructions of every nature, and all other services
and facilities of every nature whatsoever necessary to execute and complete the Project within
specified time.

7.3.2 Quality. Unless otherwise specified, all materials shall be new and the
best of their respective kinds and grades as noted or specified, and workmanship shall be of good
quality.

7.3.3 Quantity and Availability. Materials shall be furnished in ample
quantities and at such times as to insure uninterrupted progress of work and shall be stored
properly and protected as required.

7.3.4 Placement of Orders for Materials and Equipment. The Contractor
shall, after issuance of the Notice to Proceed by the District, place orders for materials and/or
equipment as specified so that delivery of same may be made without delays to the Work. As
indicated in the Notice to Proceed, the Contractor shall prepare and deliver to the Construction
Manager a procurement schedule identifying the dates in which each such order has been or will
be placed. The Contractor shall, upon demand from the Architect or Construction Manager,
furnish to the Architect and Construction Manager documentary evidence showing that orders
have been placed and that scheduled delivery dates will be met. If the Contractor fails to do so,
the District reserves the right to place orders for such materials and/or equipment as it may deem
advisable in order that the Work may be completed by the Contractual Completion Date, and all
expenses incidental to the procuring of said materials and/or equipment shall be paid for by the
Contractor.

7.3.5 Ownership, Title, Storage and Inventory. No materials, supplies, or
equipment for work under the Agreement shall be purchased subject to any chattel mortgage or
under a conditional sale or other agreement by which an interest therein or in any part thereof is
retained by seller or supplier. The Contractor warrants good title to all material, supplies, and
equipment installed or incorporated in the Work and agrees upon completion of all Work to
deliver the Project site, together with all improvements and appurtenances constructed or placed
thereon by the Contractor, to the District free from any claims, liens, or charges. The title to new
materials and/or equipment and attendant liability for its protection and safety, shall remain in
the Contractor until incorporated in the Work and accepted by the District. No part of said
materials and/or equipment shall be removed from its place of storage except for immediate
installation in the Work. The Contractor shall keep an accurate inventory of all said materials
and/or equipment in a manner satisfactory to the District or its authorized representative.

7.4 Integration_ of Work. The Contractor shall do all cutting, fitting, patching, and
preparation of Work as required to make its several parts come together properly, and fit it to
receive or be received by Work of other contractors or existing conditions shown upon, or
reasonably implied by, the Plans and Specifications, and shall follow all directions given by the
Construction Manager on behalf of the District or the Architect.
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7.4.1 Costs Associated with Integration Work. All costs caused by defective
or ill-timed Work shall be borne by the Contractor.

7.4.2 Damage to Existing Work. The Contractor shall not endanger any Work
by cutting, excavating, or otherwise altering Work and shall not cut or alter Work of any other
contractor without the written consent of the Architect. The Contractor shall be solely
responsible for protecting existing Work on adjacent properties and shall obtain all required
permits for shoring and excavations near property lines.

7.4.3 Matching Existing Work. When modifying existing work or installing
new Work adjacent to existing work, the Contractor shall match, as closely as conditions of site
and materials will allow, the finishes, textures, and colors of the original work, refinishing
existing work as required, at no additional cost to the District.

7.4.4 Effect on Integration of Phased Project. The Contractor is aware that
the Project may be split into several phases. If the Project is split into phases then the Contractor
has made allowances for any delays or damages which may arise from coordination with
contractors for other phases. If any delays should arise from a contractor working on a different
phase, the Contractor’s sole remedy for damages, including delay damages, shall be against the
contractor who caused such damage and not the District. The Contractor shall provide access to
contractors for other phases as necessary to prevent delays and damages to contractors working
on other phases of construction.

7.5  Coordination With Other Work. The District reserves the right to do other
work in connection with the Project or adjacent thereto by contract or otherwise, and the
Contractor shall at all times conduct its Work so as to impose no hardship on the District or
others engaged in the District’s work nor to cause any unreasonably delay or hindrance thereto.
Where two or more contractors are employed on related or adjacent work, each shall conduct
their operations in such a manner as not to cause delay or additional expense to the other.

7.6 Tests and Inspections. If the Project Documents. the District’s written
instructions, or any laws, ordinances or orders of any public authority require any Work to be
specially tested or approved, then the Contractor shall give notice of the Work’s readiness for
observation or inspection at least two (2) Days prior to being tested or covered. If inspection is
by authority other than the District, the Contractor shall inform the District’s Inspector of the
date fixed for such inspection. Required certificates of inspection shall be secured by the
Contractor. Observations by District’s Inspector shall be promptly made, and where practicable,
at source of supply. If any Work should be covered without approval or consent of District’s
Inspector, the Work must be uncovered for examination and satisfactorily reconstructed at the
Contractor’s expense in compliance with the Agreement. Costs of tests, inspections, re-
inspections, and any materials found to be not in compliance with the Agreement shall be paid
for by the Contractor. Other costs for test and inspection shall be paid by the District. Tests and
inspections will comply with California Code of Regulations Title 24, Section 4-335.

7.7  Trenches. The Contractor shall provide adequate sheeting, shoring, and bracing,
or an equivalent method, for the protection of life and limb in trenches and open excavation
which conform to all Applicable Laws. If the Agreement involves the excavation of any trench
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or trenches five feet or more in depth, then no excavation of such trench or trenches shall be
commenced until the Contractor has delivered to the Construction Manager evidence that the
Contractor has obtained the permit or permits required in connection therewith pursuant to Labor
Code Section 6500 and Health and Safety Code Section 17922.5.

7.8 Removal and Restoration of Existing Utility Lines.

7.8.1 Extent of District’s Responsibility. Pursuant to Government Code
Section 4215, the District assumes the responsibility for removal, relocation, and protection of
utilities located on the construction site at the time of commencement of construction under the
Agreement with respect to any such utility facilities which are not identified in the Plans and
Specifications. Notwithstanding anything to the contrary set forth in this Subsection, however,
the parties agree that except for identification in the Project Documents of main or trunk line
utility facilities, the provisions of this Subsection shall not apply to, and the District shall have no
obligation to indicate, the presence of existing service laterals or appurtenances whenever the
presence of such utilities on the Project site can be inferred from the presence of other visible
facilities, such as buildings, meter and junction boxes, on or adjacent to the Project site.

7.8.2 Discovery of Utility Facilities Not Shown on Plans and Specifications.
If the Contractor, while performing Work under the Agreement, discovers utility facilities not
identified by the District in the Plans or Specifications, the Contractor shall immediately notify
the Construction Manager and the utility involved.

7.8.3 District’s Performance of Repair or Relocation Work. The District (or
the public utility, where it is the owner of the utility facilities) shall have the sole discretion to
perform repairs, or relocation work at a reasonable price, where such work is required to
facilitate the Project.

7.8.4 Contractor’s Responsibility. Except as expressly provided in this
Subsection, the Contractor shall be responsible at its own cost for all work, expense or special
precautions caused by the existence or proximity of utilities encountered at the Project site or in
the performance of the Work, including without limitation the repair of any damage resulting
from hand or exploratory excavation or any other damage that may result from the existence or
proximity of those utilities. The Contractor is cautioned that the utilities encountered at the
Project site may include communications cables or electrical cables conducting high voltage.
When excavating in the vicinity of the ducts enclosing such cables, special precautions are to be
observed by the Contractor at its own cost and shall include the following: all cables and their
enclosure ducts shall be exposed by careful hand excavation so as not to damage the ducts or
cables nor cause injury to persons; and appropriate warning signs, barricades and safety devices
shall be erected. As part of any Work to be performed by the Contractor hereunder, the
Contractor shall provide the notices required by, and shall proceed in accordance with,
Government Code Sections 4216.2, 4216.3 and 4216.4, and the Contractor pay all fees charged
pursuant to Government Code Sections 4216 et seq., which may be reimbursed as indicated in
the Supplemental Conditions.

7.8.5 Contractor to Provide Drawings of Utilities. The Contractor shall
provide to the Construction Manager (for delivery to the Architect and the District) as-built
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drawings of all utilities encountered and constructed to the Project site, indicating the size,
horizontal location, and vertical location based on the Project bench mark or a stable datum.

7.8.6 No Liquidated Damages. The Contractor shall not be assessed
liquidated damages for delay in the completion of the Project which delay is caused by the
failure of the District or the owner of the utility to provide for removal or relocation of such
unidentified utility facilities.

7.8.7  Assessment for Other Delays. Nothing herein shall preclude assessment
against the Contractor for any other delays in completion of the Work.

7.9 Minimizing Interference with School Operations. If the Project site includes all
or any portion of a school facility operated by the District, then all construction activities, all
loading and unloading of construction materials and equipment, and all other Work, will be
scheduled and conducted so as to minimize disruptions to (a) the District’s operation of the
school facility, including student testing and tests, (b) campus activities, and (c) campus users.

7.10 Protection of Persons and Property.

7.10.1 Protection Against Damage. The Contractor shall be responsible for all
damages to persons or property that occur as a result of its fault or negligence in connection with
the prosecution of the Agreement and shall take all necessary measures and be responsible for
the proper care and protection of all materials delivered and Work performed until completion
and final acceptance by the District. The Contractor shall provide such heat, covering, and
enclosures as are necessary to protect all work, materials, equipment, appliances, and tools
against damage by weather conditions. All Work shall be solely at the Contractor’s risk with the
exception of damage to the work caused by “acts of God” as defined in Public Contract Code
Section 7105.

7.10.2 Safety of Personnel. The Contractor shall take, and require
subcontractors to take, all necessary precautions for safety of workers and shall comply with all
applicable federal, state, local and other safety laws, standards, orders, rules, regulations, and
building codes to prevent accidents or injury to persons on, about, or adjacent to the Work site
and to provide a safe and healthful place of employment. The Contractor shall furnish, erect and
properly maintain at all times, as directed by the District or the Architect or required by
conditions and progress of Work, all necessary safety devices, safeguards, construction canopies,
signs audible devices for protection of the blind, safety rails, belts and nets, barriers, lights, and
watchmen for protection of workers and the public and shall post danger signs warning against
hazards created by such features in the course of construction. The Contractor shall designate a
responsible employee, whose duty shall be to post information regarding protection and
obligations of workers and other notices required under occupational safety and health laws, to
comply with reporting and other occupational safety requirements, and to protect the life, safety
and health of workers. Name and position of person so designated shall be reported in writing to
the District by the Contractor. The Contractor shall correct any violations of safety laws,
standards, orders, rules, or regulations. Upon the issuance of a citation or notice of violation by
the Division of Occupational Safety and Health, such violation shall be corrected immediately by
the Contractor at the Contractor’s expense.
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7.10.3 Emergency Action by Contractor. In an emergency affecting safety of
persons, Work or adjoining property, the Contractor, without special instruction or authorization
from the Architect, the Construction Manager or the District, is hereby permitted to act at the
Contractor’s discretion to prevent such threatened loss or injury. Furthermore, the Contractor
shall take such actions if expressly instructed by the Construction Manager. Any compensation
claimed by the Contractor on account of emergency work shall be determined by written
agreement with the District.

7.10.4  Protection of Existing Structures and Facilities. The Contractor shall
take adequate precautions to protect existing roads, sidewalks, curbs, pavements, utilities,
adjoining property and structures (including, without limitation, protection from settlement or
loss of lateral support), and to avoid damage thereto, and repair any damage thereto caused by
construction operations.

7.10.5 Safety of Students. When performing new construction on existing
school sites, the Contractor shall (a) become informed and take into specific account the maturity
of the students on the site, (b) perform work which may interfere with school activities only
before or after school hours, (c) enclose Work areas with a substantial barricade, and (d) arrange
the Work to cause a minimum amount of inconvenience and danger to students and faculty in
their regular school activities.

7.10.6  Protection of Shrubs and Trees. The Contractor shall provide
substantial barricades around all shrubs or trees in the vicinity of the Work, except with respect
to any shrubs or trees which the Construction Manager specifies by written notice to the
Contractor are not required to be preserved.

7.10.7  Material Delivery Routes. The Contractor shall deliver materials to
Work sites over routes designated by the Construction Manager.

7.10.8 Dust Abatement. The Contractor shall take preventive measures to
eliminate objectionable dust.

7.10.9  Enforcement of District Rules and Requlations. The Contractor shall,
to the extent directed by the Construction Manager, enforce all District policies and procedures
regarding signs, advertising, fires, and smoking, and shall require that all workers at the Project
site comply with all such rules and regulations while on the Project site.

7.10.10 Survey Markers and Monuments. The Contractor shall take care to
prevent disturbing or covering any survey markers, monuments, or other devices marking
property boundaries or corners. If the Contractor or any Subcontractor accidentally disturbs any
such marker, monument or device, then the Contractor shall at its expense cause a civil engineer
approved by the District to replace the marker, monument or device.

7.11  Utilities and Facilities at Project Site. At all times during the Contractor’s and
Subcontractors’ performance of the Work, the Contractor shall maintain the following utilities
and facilities at the Project site:
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7.11.1  Utilities. All utilities necessary for the performance of the Work —
including without limitation electricity, water, gas, and telephone — shall be furnished and paid
for by the Contractor. The Contractor shall also furnish and install all related and necessary
temporary distribution systems for those utilities (including meters, if necessary) from
distribution points to points on the Project site where utility service is necessary to carry on the
Work. Upon completion of the Work, the Contractor shall remove all temporary utility
distribution systems. If the Project consists of the construction of additions to existing facilities,
the Contractor may, with written permission of the District, use the District’s existing utilities by
making prearranged payments to the District for utilities used by the Contractor for construction.

7.11.2  Sanitary Facilities. The Contractor shall provide sanitary temporary
toilet facilities in no fewer numbers than required by law and such additional facilities as shall be
directed by the Construction Manager and/or the District for the use of all persons working at the
Project site. The toilet facilities shall be maintained in a sanitary condition at all times and shall
be left at the site until removal is directed by the Construction Manager and/or the District,. Use
of the permanent toilet facilities that are part of the Work under construction shall not be
permitted.

7.12  Sound and Noise Controls. The Contractor shall comply with all sound control
and noise level rules, regulations and ordinances which apply to the Work. In the absence of any
such rules, regulations and ordinances, the Contractor shall conduct the Work so as to minimize
disruption to others due to sound and noise caused by the Work, and shall be responsive to the
District’s or the Construction Manager’s requests to reduce noise levels. Each internal
combustion engine used for any purpose on the Project or related to the Project shall be equipped
with a muffler of a type recommended by the manufacturer. No internal combustion engine shall
be operated on the Project without a muffler.

7.13 Emission Controls. Construction equipment shall be fitted with modern emission
control devices and shall be kept in proper tune.

7.14  Archeological Artifacts. If the Contractor discovers any artifacts during
excavation and/or construction, the Contractor shall stop all affected work and notify the District,
which will call in a qualified archaeologist designated by the California Archaeological
Inventory to assess the discovery and suggest any further mitigation that the archeologist deems
necessary. If the Contractor discovers human remains, the Contractor shall notify the District,
and the District shall be responsible for contacting the county coroner and a qualified
archaeologist. If the remains are determined to be Native American, the District shall contact the
appropriate tribal representatives to oversee removal of the remains.

7.15 Cleanup of Project and Work Site. The Contractor at all times shall keep the
Project site free from debris such as waste, rubbish, and excess materials and equipment caused
by the Work. The Contractor shall not leave debris under, in, or about the Work site, but shall
promptly remove same. Upon direction from the Construction Manager and/or District, the
contractor shall provide adequate manpower to remove all debris from the project site to a level
of cleanliness determined by the District within twenty four (24) hours. Upon completion of the
Work, the Contractor shall clean the interior and exterior of all buildings that are part of the
Project or otherwise involved in the Work, including fixtures, equipment, walls, floors, ceilings,
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roofs, window sills and ledges, horizontal projections, and any areas where debris has collected.
The Contractor shall clean and polish all glass, plumbing fixtures, and finish hardware and
similar finish surfaces and equipment and shall remove temporary fencing, barricades, planking,
sanitary facilities and similar temporary facilities from the Project site. If the Contractor fails to
clean up as required by this Section, the District shall do so and the cost thereof shall be charged
to the Contractor.

7.16 Payments by Contractor. The Contractor shall pay for the following goods and
services at the following times:

7.16.1  Transportation and Utilities. The Contractor shall pay for all
transportation and utility services not later than the twentieth (20™) day of the calendar month
following that in which such services are rendered.

7.16.2 Materials, Tools and Equipment. The Contractor shall pay for all
materials, tools, and other expendable equipment to the extent of ninety percent (90%) of cost
thereof, not later than the twentieth (20™) day of the calendar month following that in which such
materials, tools, and equipment are delivered at site of Project, and shall pay the balance of the
cost thereof not later than the thirtieth (30™) day following completion of that part of the Work in
or on which such materials, tools, and equipment are incorporated or used.

7.16.3  Amounts Owed to Subcontractors. The Contractor shall pay to each
of its Subcontractors, not later than the tenth (10™) day following each payment by the District to
the Contractor the respective amounts allowed the Contractor on account of work performed by
the respective Subcontractor to the extent of such Subcontractor’s interest therein.

7.17 Liens and Lien Releases. The Contractor agrees that neither it nor any person,
firm, or corporation furnishing any materials or labor for any Work covered by the Agreement
shall have any right to lien upon premises or any improvement or appurtenance thereon, except
that the Contractor may install metering devices or other equipment of utility companies or of
political subdivisions, title to which is commonly retained by utility company or political
subdivision. In the event of installation of any such metering device or equipment, the Contractor
shall advise the District as to owner thereof. Nothing contained in this Subsection, however, shall
defeat or impair the rights of persons furnishing material or labor under any bond given by the
Contractor for their protection or any rights under any law permitting such persons to look to
funds due the Contractor in hand of the District, and this provision shall be inserted in all
subcontracts and material contracts and notice of its provisions shall be given to all persons
furnishing materials or labor when no formal contract is entered into for such materials or labor.
The Contractor agrees that at any time upon the request of the District, the Architect or the
Construction Manager, the Contractor will submit a sworn statement setting forth the work
performed or material furnished by subcontractors and material men, and the amount due and to
become due to each, and that before the final payment called for under the Contract the
Contractor will, if requested, submit to the District (with copies to the Architect and the
Construction Manager) a complete set of vouchers showing what payments have been made for
materials and labor used in connection with the Work. The Contractor and all Subcontractors and
material suppliers under the Contractor’s control shall as a condition of receipt and processing of
pay requests by the District, submit conditional and unconditional lien releases as applicable.
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Failure by the Contractor and its Subcontractors and material suppliers to comply with this
requirement will result in the rejection of the pay requests, and payment thereon will be
suspended pending compliance with this requirement. Upon compliance, the District will re-
commence processing of such pay requests.

7.18 District’s Access to Work. The District and its representatives shall at all times
have access to the Work wherever it is in preparation or progress. The Contractor shall provide
safe and proper facilities for such access so that the District’s representatives may perform their
functions.

7.19 District’s Right to Perform Work. If the Contractor defaults or neglects to carry
out the Work in accordance with the Contract Documents, including, but not limited to the
following, the District may perform the Work as indicated herein:

e Failure to supply adequate workers on the entire Project or any part
thereof;

e Failure to supply a sufficient quantity of materials;

e Failure to perform any provision of this Contract;

e Failure to comply with safety requirements, or due to Contractor is
creation of an unsafe condition;

e In the case of bona fide emergency;

e Failure to order materials in a timely manner;

e Failure to prepare deferred-approval items or shop drawings in a timely
manner;

e Failure to comply with Contractor’s schedule which would result in a
delay to the critical path;

e Failure to comply with the Subletting and Subcontracting Fair Practices,
Public Contract Code section 4100, et seq.

7.19.1 If the Contractor defaults or neglects to carry out the Work in accordance
with the Contract Documents, and fails (within 48 hours after receipt of written notice or a
shorter time period expressly stated in the written notice from the District in an emergency
situation) to commence and continue correction of such default with diligence and promptness,
the District may correct such deficiencies without prejudice to other remedies the District may
have pursuant to the Agreement and applicable law, after providing a seven (7) day written
notice to Contractor and Surety.

@ If during this seven (7) day period, Surety personally delivers
notice to District that it intends to perform such work, District shall allow Surety seven (7) days
to perform. In an emergency situation, the District may correct such deficiencies without
prejudice to other remedies the District may have pursuant to the Agreement and applicable law,
after providing 48 hours notice to the Contractor.

(b) In either case, the Contractor will be invoiced the cost of correcting
such deficiencies, including compensation for additional services and expenses made necessary
by such default, or neglect. The invoice amount shall be deducted from the next payment due the
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Contractor. If payments then or thereafter due the Contractor are not sufficient to cover such
amounts, the Contractor shall pay the difference to the District.

ARTICLE 8
COMPLETION OF WORK

8.1  Finished Work. The Contractor shall be responsible to see that the finished work
complies accurately with the Project Documents.

8.2  Walk-Through As Prerequisite to Determination of Completion. When the
Contractor believes that the Work is complete except for minor corrective items, it shall so notify
the Construction Manager. Promptly thereafter, the Construction Manager shall schedule a final
walk-through of the Project by the Contractor, the District, the Architect, the Inspector and the
Construction Manager to determine whether and to what extent the Work is complete. Any
erroneous claims of completion by the Contractor resulting in a premature walk-through shall be
at the Contractor’s sole cost and expense, and the District shall be entitled to reduce its payments
to the Contractor under the Agreement by an amount equal to any costs incurred by the District
due to the erroneous claims by the Contractor that the Project is complete. Minor corrective (or
“punch-list”) items shall be identified in the final walk-through of the Project.

8.3  District’s Acceptance of Work. The District, in its sole discretion, may either
(a) accept the Work as complete notwithstanding the need to complete minor corrective items (as
distinguished from incomplete items), if the Work has otherwise been completed to the
satisfaction of the District and the Inspector, or (b) refrain from accepting the Work as complete
until the entire Work and all portions thereof, including all punch-list items, have been
completed to the satisfaction of the District and the Inspector. The Work shall only be accepted
as complete by an action of the District’s School Board.

8.4  Notice of Completion. Once the District has accepted the Work as indicated
herein above, the District shall thereafter cause a Notice of Completion to be recorded in the
Orange County Recorder’s Office.

8.5  Contractor’s Failure to Correct Punch-List Items. If the Contractor fails to
complete the minor corrective items prior to the expiration of the thirty-five (35) day period
immediately following recording of the Notice of Completion, the District shall withhold from
the final payment owing to the Contractor under the Agreement an amount equal to twice the
estimated cost, as determined by the District, of each item until such time as the item is
completed. At the end of such 35-day period, if there are items remaining to be corrected, the
District may elect to proceed as permitted herein.

8.6  Rejection and Correction of Work. If at any time, before or after completion of
the Work, the District discovers that the Contractor has varied from the Plans, Specifications or
other drawings, or otherwise failed to perform the Work in accordance with the Project
Documents, then the District shall, after consultation with the Architect, either (a) reject any and
all such Work, or (b) deduct from any amounts due to the Contractor the sum of money
equivalent to the difference in value between the Work performed and that called for by the
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Plans, Specifications and drawings. If the district rejects such Work then the Contractor shall
promptly remove all Work and materials identified by the District as failing to conform to the
Project Documents, whether incorporated or not. The Contractor shall promptly replace and re-
perform its own Work to comply with Project Documents without additional expense to the
District and shall bear the expense of making good all Work of other contractors destroyed or
damaged by such removal or replacement. If the Contractor does not remove such Work within a
reasonable time, fixed by written notice, the District may remove it and may store any usable
material related thereto at the Contractor’s expense. If the Contractor does not pay expenses of
such removal within seven (7) days, the District may, upon seven (7) days written notice, sell
such materials at auction or at private sale and shall account for net proceeds thereof, after
deducting all costs and expenses that should have been borne by the Contractor.

ARTICLE9

WAGES, HOURS AND WORK FORCE

9.1 Contractor to Supply Sufficient Workforce. The Contractor shall be
responsible for providing a sufficient work force as necessary to meet scheduled commencement,
completion and other milestone dates set forth in the Construction Schedule. Overtime and/or
weekend work necessary to meet Contractual Completion Date or any other date(s) identified in
the Construction Schedule shall not constitute a basis for a claim for additional compensation.
The Contractor may determine whether to utilize split shifts or overtime compensation for timely
completion.

9.2  Duty to Provide Fit Workers. The Contractor and its Subcontractors shall at all
times enforce strict discipline and good order among their employees and shall not employ on
the Project any unfit person or anyone not skilled in the Work assigned to such person. It shall be
the Contractor’s responsibility to ensure compliance with this requirement. If the Construction
Manager, the Architect or the District, in their sole discretion, deems that any person engaged by
the Contractor or any Subcontractor in the Work is incompetent, unfit, troublesome or otherwise
undesirable, then the Construction Manager shall so notify the Contractor, and the Contractor
shall immediately exclude that person from the Project site and shall not again employee that
person upon the Project without the prior written consent of the District and the Construction
Manager. If the Contractor fails to exclude such person from the Project site, the District shall
(without limiting any of the District’s other rights) have the right to do so.

9.3 Contractor & Subcontractor Registration

9.3.1 Contractor shall comply with the registration and compliance monitoring
provisions of Labor Code section 1771.4, including furnishing its CPRs to the Labor
Commissioner of California and complying with any applicable enforcement by the Department
of Industrial Relations. Labor Code section 1771.1(a) states the following:

“A contractor or subcontractor shall not be qualified to bid on, be listed in a bid
proposal, subject to the requirements of Section 4104 of the Public Contract Code,
or engage in the performance of any contract for public work, as defined in this
chapter, unless currently registered and qualified to perform public work pursuant
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to Section 1725.5. It is not a violation of this section for an unregistered
contractor to submit a bid that is authorized by Section 7029.1 of the Business and
Professions Code or by Section 10164 or 20103.5 of the Public Contract Code,
provided the contractor is registered to perform public work pursuant to Section
1725.5 at the time the contract is awarded.”

9.3.2 Contractor acknowledges that, for purposes of Labor Code section 1725.5,
all or some of the Work is a public work to which Labor Code section 1771 applies. Contractor
shall comply with Labor Code section 1725.5, including without limitation the registration
requirements. Additionally, all Contractor’s Subcontractors shall comply with Labor Code
section 1725.5 to be qualified to bid on, be listed in a bid proposal, subject to the requirements of
Section 4104 of the Public Contract Code, or engage in the performance of the Contract.
Contractor represents that all of its Subcontractors are registered pursuant to Labor Code section
1725.5.

9.3.3 The Project is subject to compliance monitoring and enforcement by the
Department of Industrial Relations. Contractor shall post job site notices, as prescribed by
regulation. Contractor shall comply with all requirements of Labor Code section 1771.4, except
the requirements that are exempted by the Labor Commissioner for the Project.

9.4 Wage Rates, Travel and Subsistence

9.4.1 Pursuant to the provisions of article 2 (commencing at section 1770),
chapter 1, part 7, division 2, of the Labor Code of California, the general prevailing rate of per
diem wages and the general prevailing rate for holiday and overtime work in the locality in
which this public work is to be performed for each craft, classification, or type of worker needed
to execute this Contract are on file at the District’s principal office and copies will be made
available to any interested party on request. Contractor shall obtain and post a copy of these
wage rates at the job site.

9.4.2 Holiday and overtime work, when permitted by law, shall be paid for at a
rate of at least one and one-half times the above specified rate of per diem wages, unless
otherwise specified. The holidays upon which those rates shall be paid need not be specified by
the District, but shall be all holidays recognized in the applicable collective bargaining
agreement. If the prevailing rate is not based on a collectively bargained rate, the holidays upon
which the prevailing rate shall be paid shall be as provided Contractor shall pay and shall cause
to be paid each worker engaged in Work on the Project not less than the general prevailing rate
of per diem wages determined by the Director of the Department of Industrial Relations (“DIR”)
(“Director”), regardless of any contractual relationship which may be alleged to exist between
Contractor or any Subcontractor and such workers.

Companies that manufacture and deliver ready-mixed concrete directly to
construction sites using their own drivers are not subject to this requirement
pending the final adjudication of Allied Concrete & Supply Co., v Edmund Gerald
Brown Jr., et al., United States District Court, Central District of California, Case
No 2:16-CV-04830-RGK (FFM)). If there is a final legal resolution to the Allied
Concrete & Supply Co. case during this Project determining that manufacturers
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and companies that deliver ready-mixed concrete to the Project using their own
drivers are subject to prevailing wage requirements, the District will issue a
Change Order for the difference between the prevailing wage then applicable for
manufacturers and companies that deliver ready-mixed concrete to the Project
using their own drivers, and the wages actually paid on the Project for that wage
category — based on documented and substantiated employee hours paid by
Contractor.

9.4.3 If during the period this bid is required to remain open, the Construction
Manager determines that there has been a change in any prevailing rate of per diem wages in the
locality in which the Work under the Contract is to be performed, such change shall not alter the
wage rates in the Notice to Bidders or the Contract subsequently awarded.

9.4.4 Pursuant to Labor Code section 1775, Contractor shall, as a penalty to
District, forfeit the statutory amount, (currently not to exceed two hundred dollars ($200) for
each calendar day, or portion thereof), for each worker paid less than the prevailing rates, as
determined by the District and/or the Construction Manager, for the work or craft in which that
worker is employed for any public work done under Contract by Contractor or by any
Subcontractor under it.

€)) The amount of the penalty shall not be less than forty dollars ($40)
for each calendar day, or portion thereof, unless the failure of Contractor was a good faith
mistake and, if so, the error was promptly and voluntarily corrected when brought to the
attention of Contractor.

(b) The amount of the penalty shall not be less than eighty dollars
(%$80) for each calendar day or portion thereof, if Contractor has been assessed penalties within
the previous three (3) years for failing to meet Contractor’s prevailing wage obligations on a
separate contract, unless those penalties were subsequently withdrawn or overturned.

(© The amount of the penalty may not be less than one hundred
twenty dollars ($120) for each calendar day, or portion thereof, if the Labor Commissioner
determines the Contractor willfully violated Labor Code section 1775.

(d) The difference between such prevailing wage rates and the amount
paid to each worker for each calendar day or portion thereof for which each worker was paid less
than the prevailing wage rate, shall be paid to each worker by Contractor.

9.4.5 Any worker employed to perform Work on the Project, which Work is not
covered by any classification listed in the general prevailing wage rate of per diem wages
determined by the Construction Manager, shall be paid not less than the minimum rate of wages
specified therein for the classification which most nearly corresponds to Work to be performed
by him, and such minimum wage rate shall be retroactive to time of initial employment of such
person in such classification.

9.4.6 Pursuant to Labor Code section 1773.1, per diem wages are deemed to
include employer payments for health and welfare, pension, vacation, travel time, subsistence
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pay, and apprenticeship or other training programs authorized by section 3093, and similar
purposes.

9.4.7 Contractor shall post at appropriate conspicuous points on the Site of
Project, a schedule showing all determined minimum wage rates and all authorized deductions, if
any, from unpaid wages actually earned. In addition, Contractor shall post a sign-in log for all
workers and visitors to the Site, a list of all subcontractors of any tier on the Site, and the
required Equal Employment Opportunity poster(s).

9.5  Apprentices. The Contractor acknowledges and agrees that, if the Agreement
involves a dollar amount greater than or a number of Working Days greater than that specified in
Labor Code Section 1777.5, then the Agreement is governed by the provisions of Labor Code
Section 1777.5 with respect to the use of properly registered apprentices, and all of the following
provisions shall apply:

9.5.1 Use of Apprentices. Apprentices of any crafts or trades may be employed
and, when required by Labor Code Section 1777.5, shall be employed upon the Project, provided
they are properly registered in full compliance with the provisions of the Labor Code. In
employing apprentices, the Contractor and each Subcontractor shall also comply with Labor
Code Section 1777.6, which forbids certain discriminatory practices in the employment of
apprentices. It shall be the Contractor’s responsibility to ensure compliance with this requirement
and with laws relative to the use of apprentices, including without limitation Labor Code
Sections 1777.5, 1777.6 and 1777.7 and Title 8, Sections 200 et seq., of the California Code of
Regulations. The Contractor shall become fully acquainted with all such laws regarding
apprentices prior to commencement of the work. The District suggests that the Contractor
contact the State Division of Apprenticeship Standards with any questions regarding laws
applicable to apprentices.

9.5.2 Apprenticeship Standards and Agreements. Only apprentices, as
defined in Labor Code Section 3077, who are in training under apprenticeship standards and
written apprentice agreements under Chapter 4 (commencing at Section 3070), Division 3 of the
Labor Code, are eligible to be employed on public works (including the Project). The
employment and training of each apprenticeship shall be in accordance with the provisions of the
apprenticeship standards and apprentice agreements under which he or she is training.

9.5.3 Certificate Approving Contractor or Subcontractor Under Applicable
Apprenticeship Standards. Pursuant to Labor Code Section 1777.5, the Contractor and any
Subcontractors employing workers in any apprenticeship craft or trade in performing any work
under the Agreement shall apply to the applicable joint apprenticeship committee for a certificate
approving the Contractor or Subcontractor under the applicable apprenticeship standards for the
employment and training of apprentices. The Contractor and its Subcontractors shall each submit
contract award information to the applicable joint apprenticeship committee which shall include
an estimate of journeyman hours to be performed under the Agreement, the number of
apprentices to be employed and the approximate dates the apprentices will be employed.
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9.5.4 Evidence of Compliance. At any time upon the request of the
Construction Manager, the Contractor shall provide the Construction Manager with evidence
satisfactory to the District of the Contractor’s compliance with these requirements.

9.5.5 Contractor’s Failure to Comply with Laws Regarding Apprentices. If
the Contractor or Subcontractor willfully fails to comply with Labor Code Section 1777.5, then,
upon a determination of noncompliance by the Administrator of Apprenticeship, the Contractor
or Subcontractor shall: (a) be denied the right to bid on any subsequent District project for one
year from the date of such determination; and (b) forfeit as a penalty to the District one hundred
dollars ($100) per day for each calendar day of noncompliance, which shall be withheld from
any payment due or to become due under the terms of the Agreement. Interpretation and
enforcement of these provisions shall be in accordance with the rules and procedures of the
California Apprenticeship Council.

9.6 Hours of Work.

9.6.1 Eight-Hour Day. As provided in Article 3, (commencing at
Section 1810), Chapter 1, Part 7, Division 2 of the Labor Code, eight (8) hours of labor shall
constitute a legal day’s work. The time of service of any worker employed at any time by the
Contractor or by any Subcontractor on any subcontract under the Agreement upon the work or
upon any part of the work contemplated by the Agreement shall be limited and restricted by the
Agreement to eight (8) hours per day, and forty (40) hours during any one week, except as
hereinafter provided. Notwithstanding the provisions hereinabove set forth, Work performed by
employees of the Contractor or Subcontractor in excess of eight (8) hours per day, or forty (40)
hours during any one week, shall be permitted upon this public work upon compensation for all
hours worked in excess of eight (8) hours per day at not less than one and one-half times the
basic rate of pay.

9.6.2 Record of Hours. The Contractor shall keep and shall cause each
Subcontractor to keep an accurate record showing the name of and actual hours worked each
calendar day and each calendar week by each worker employed by the Contractor or
Subcontractor in connection with the work or any part of the work contemplated by the
Agreement. The record shall be kept open at all reasonable hours to the inspection of the District
and to the Division of Labor Standards Enforcement, Department of Industrial Relations.

9.6.3 Penalty Payable by Contractor Relative to Overtime. Pursuant to Labor
Code Section 1813, the Contractor shall as a penalty to the District forfeit the statutory amount
(believed by the District to be currently one hundred ($100)) for each worker employed in the
execution of this Contract by the Contractor or by any Subcontractor for each calendar day
during which such worker is required or permitted to work more than eight (8) hours in any one
calendar day and forty (40) hours in any one calendar week in violation of the provisions of
Article 3 (commencing at Section 1810), Chapter 1, Part 7, Division 2 of the Labor Code.

9.6.4 No Additional Expense to District for Overtime. Any Work necessary
to be performed after regular working hours, or on Sundays or other holidays shall be performed
without additional expense to the District.
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9.6.5 Representation Regarding Previous Violations of Work-Hour Laws.
In executing the Agreement, the Contractor swears, under penalty of perjury, that no more than
one final, unappealable finding of contempt of court by a federal court has been issued against
the Contractor within the immediately preceding two-years because of the Contractor’s failure to
comply with an order of the National Labor Relations Board. Pursuant to Public Contact Code
Section 10296), the District may rescind the Agreement if the Contractor falsely swears to this
statement.

9.7  Provision of First Aid to Workers. The Contractor shall maintain emergency
first aid treatment for the Contractor’s workers on the Project which complies with the Federal

Occupational Safety and Health Act of 1970 (29 U.S.C.A., Sec. 651 et seq.).

ARTICLE 10

DOCUMENTATION

10.1 Documentation of Work. The Contractor shall keep on the job site at all times
one legible copy of all Project Documents, including without limitation Addenda, change orders,
Plans, Specifications, drawings and schedules. Said documents shall be kept in good order and
available to the District, the Architect, the Inspector(s), the Construction Manager, and all
governmental entities having jurisdiction over the Project.

10.2 District’s Audit Rights. Pursuant to and in accordance with the provisions of
Government Code Section 8546.7, or any amendments thereto, all books, records and files of the
District, the Contractor, or any Subcontractor or material supplier connected with the
performance of the Agreement involving the expenditure of public funds in excess of Ten
Thousand Dollars ($10,000.00), including, but not limited to, the costs of administration of the
Agreement, shall be subject to the examination and audit of the State Auditor at the request of
the District or as part of any District audit or investigation by the District to determine or analyze
claims of the Contractor for a period of three (3) years after final payment is made under the
Agreement. In connection with any such audit or investigation, the District and/or the State
Auditor shall have access to the Contractor’s facilities, shall be allowed to interview all of the
Contractor’s current or former employees to discuss matters pertinent to the performance of the
Agreement, shall have access to all necessary records, and shall be provided adequate and
appropriate work space, in order to conduct audits or investigations in compliance with this
requirement. Without limiting the generality of the foregoing:

10.2.1 Right of Examination and Audit. The District and the Auditor
General shall have the right to perform the examinations and audits that are indicated herein.

10.2.2  Place of Audit and Examination. Examinations and audits hereunder
may be conducted at the Contractor’s principal offices during the Contractor’s regular business
hours, or at such other reasonable times and places determined by the District and/or the Auditor
General. Where the examinations and audits are conducted at the Contractor’s offices (or at those
of the Contractor’s Subcontractors, material suppliers or insurers), the Contractor shall provide
(or cause said parties to provide) the District and the Auditor General with appropriate work
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space necessary to allow the District and the Auditor General to conduct the audits and
examinations that are indicated herein.

10.2.3  Records Subject to Audit. The Contractor’s, Subcontractors’, material
suppliers’ and insurers’ records which are subject to audit hereunder shall include any and all
information, documentation, materials and data of every kind and character relative to the Project
or the Project Documents, including without limitation: books and records; papers; subscriptions;
recordings; agreements; purchase orders; leases; contracts; subcontracts (including proposals of
successful and unsuccessful bidders, bid recaps and similar documents); commitments; notes;
daily diaries; superintendent reports; drawings; receipts; vouchers; memoranda; original
estimates; estimating worksheets; correspondence; change order files (including documentation
of negotiated settlements); back-charge logs and supporting documentation; general ledger
entries detailing cash and trade discounts earned, insurance rebates and dividends; and any other
supporting evidence deemed necessary by the District and/or the Auditor General to carry out the
purposes of the examination and audit (collectively, the “Auditable Records”).

10.2.4  Format of Auditable Records. The District and the Auditor General
shall have the right to obtain both paper copies and (if available) computer readable data copies
of the Auditable Records that are indicated herein.

10.2.5 Employee Interviews. In connection with the examinations and audits
that are indicated herein., the District and the Auditor General, during the term of the Agreement
and for a period of three years after final payment has been made there under (or longer if
required by law), shall each: (a) have access to the Contractor’s (and its Subcontractors’ material
suppliers and insurers) facilities; and (b) be allowed to interview all current and former
employees of the Contractor (and its Subcontractors’ material suppliers and insurers) to discuss
matters pertinent to the performance of the Agreement.

10.2.6  Applicability to Third Parties. The Contractor shall require all of its
Subcontractors, material suppliers’ and insurance agents to comply with provisions herein by
insertion of the requirements hereof in each written contract between said parties and the
Contractor. The Contractor will cooperate fully and will cause all such parties to cooperate fully
in furnishing or in making available to the District and the Auditor General from time to time
whenever requested in an expeditious manner any all Auditable Records (as defined herein) .in
the possession of such parties requested by the District or the Auditor General.

10.2.7  Cost of Audit or Examination. If an audit or examination that is
indicated herein, discloses overcharges (of any nature) by the Contractor to the District in excess
of one-half of one percent (.5%) of the total contract billings under the Agreement, the
reasonable actual cost of the audit or examination shall be reimbursed to the District by the
Contractor.

10.2.8  Overpayments or__Underpayments Disclosed by Audit or
Examination. If any audit or inspection conducted hereunder discloses any overpayment or
underpayment made by the District to the Contractor under the Agreement, then within a
reasonable amount of time (not to exceed 90 calendar days) from presentation of the District or
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Auditor General of its findings to the Contractor, (a) the District shall pay any shortfall to the
Contractor, and (b) the Contractor shall refund any overpayment to the District.

10.3 Drawings Reflecting Actual Construction. During the course of construction,
the Contractor shall maintain drawings kept up each day to show the Project as it is actually
constructed. Every sheet of the Plans and Specifications which differs from the actual
construction shall be marked and sheets so changed shall be noted on the title sheets of the Plans
and Specifications. All change orders shall be shown by reference to sketch drawings, and any
supplementary drawings or change order drawings shall be included. The Contractor shall review
the “as-built” drawings with the Construction Inspector at least once a month to demonstrate that
all changes that have occurred are being fully and accurately recorded. All “record” drawings of
the Work shall be prepared by an appropriate engineer approved by the Architect.

10.4 Records Related to Change Orders. The Contractor shall maintain all records
relating to costs in connection with change orders, as required herein below.

10.5 Payroll Records.

10.5.1 Contractor Must Keep Accurate Payroll Records. Pursuant to the
provisions of Labor Code Section 1776, the Contractor shall keep and shall cause each
subcontractor performing any portion of the work under the Agreement to keep an accurate
payroll record, showing the name, address, social security number, work classification, straight
time and overtime hours worked each day and week, and the actual per diem wages paid to each
journeyman, apprentice, worker, or other employee employed by the Contractor in connection
with the work.

10.5.2 Inspection of Payroll Records. The payroll records indicated herein
above shall be certified and shall be available for inspection at all reasonable hours at the
principal office of the Contractor on the following basis:

(@ A certified copy of an employee’s payroll record shall be made
available for inspection or furnished to the employee or his or her authorized representative on
request.

(b) A certified copy of all payroll records indicated herein above shall be
made available for inspection or furnished upon request to a representative of the District, the
Division of Labor Standards Enforcement, and the Division of Apprenticeship Standards of the
Department of Industrial Relations.

(c) A certified copy of all payroll records indicated herein above shall be
made available for inspection upon request by the public or copies thereof made; provided,
however, that a request by the public shall be made through either the District, the Division of
Apprenticeship Standards, or the Division of Labor Standards Enforcement. If the requested
payroll records have not been provided pursuant to this Subsection, the requesting party shall,
prior to being provided the records, reimburse the costs of preparation by the Contractor,
subcontractors, and the entity through which the request was made. The public shall not be given
access to the records at the principal office of the Contractor.
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(d) The form of certification shall be as follows:

I, (printed name), the undersigned, am
(position in business) with the authority to act for and on behalf

of (Name of business and/or name
of the Contractor), certify under penalty of perjury that the records or copies thereof
submitted and consisting of (description

and number of pages) are the originals or true, full and correct copies of the originals which
depict the payroll record(s) of the actual disbursements by way of cash, check, or whatever
form to the individual or individuals named.

Dated: Signature:

10.5.3 Filing Certified Copies With Requesting Entities. Contractor shall
file a certified copy of the payroll records indicated herein above with the entity that requested
the records within ten (10) days after receipt of a written request. In the event that the Contractor
fails to comply within the five (5) day period, the Contractor shall, as a penalty to the District,
forfeit one hundred dollars ($100) for each calendar day, or portion thereof, for each worker,
until strict compliance is effectuated. Upon the request of the Division of Apprenticeship
Standards or the Division of Labor Standards Enforcement, these penalties shall be withheld
from progress payments then due.

10.5.4 Non-Disclosure of Confidential Employee Information. Any copy
of payroll records made available for inspection as copies and furnished upon request to the
public by the District, the Division of Apprenticeship Standards, or the Division of Labor
Standards Enforcement shall be marked or obliterated in such a manner as to prevent disclosure
of an individual’s name, address, and social security number. The name and address of the
Contractor shall not be marked or obliterated.

10.5.5 Location _of Payroll Records. The Contractor shall inform the
District of the location of the payroll records indicated herein above, including the street address,
city and county, and shall, within five (5) Working Days, provide a written notice of a change of
location and address.

10.5.6 Responsibility for Compliance. It shall be the responsibility of the
Contractor to ensure compliance with the provisions of this Subsection and the provisions of
Labor Code Section 1776.

ARTICLE 11

HAZARDOUS MATERIALS, ASBESTOS, AND DIFFERING CONDITIONS

11.1 Hazardous Materials. Neither the Contractor, any Subcontractor, nor any of
their material suppliers shall use or bring upon the Project site any Hazardous Materials, except
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in compliance with all applicable Hazardous Materials Laws. As used herein, the term
“Hazardous Materials” means any hazardous or toxic substance, material, or waste which now
is or hereafter becomes regulated by any local governmental authority, the State of California or
the United States Government. The term “Hazardous Material” includes, without limitation, any
material or substance which is (i) defined as “Hazardous Waste,” “Extremely Hazardous Waste,”
or “Restricted Hazardous Waste” under Sections 25115, 25117 or 25122.7, or listed pursuant to
Section 25140, of the California Health and Safety Code, Division 20, Chapter 6.5 (Hazardous
Waste Control Law), (ii) defined as a “Hazardous Substance” under Section 25316 of the
California Health and Safety Code, Division 20, Chapter 6.8 (Carpenter-Presley-Tanner
Hazardous Substance Account Act), (iii) defined as a “Hazardous Material,” “Hazardous
Substance,” or “Hazardous Waste” under Section 25501 of the California Health and Safety
Code, Division 20, Chapter 6.95 (Hazardous Materials Release Response Plans and Inventory),
(iv) defined as a “Hazardous Substance” under Section 25281 of the California Health and Safety
Code, Division 20, Chapter 6.7 (Underground Storage of Hazardous Substances), (v) petroleum,
(vi) asbestos, (vii) listed under Article 4 of Title 22 of the California Code of Regulations,
Division 4.5, Chapter 11, or defined as a hazardous or extremely hazardous waste under Article 2
of Title 22 of the California Code of Regulations, Division 4.5, Chapter 10 (viii) designated as a
“Hazardous Substance” pursuant to Section 311 of the Federal Water Pollution Control Act (33
U.S.C. § 1321), (ix) defined as a “Hazardous Waste” pursuant to Section 1004 of the Federal
Resource Conservation and Recovery Act, 42 U.S.C. § 6921 et seq. (42 U.S.C. § 6903), or
(X) defined as a “Hazardous Substance” pursuant to Section 101 of the Comprehensive
Environmental Response, Compensation and Liability Act, 42 U.S.C. § 9601 et seq. (42 U.S.C. §
9601).

11.2  Asbestos.

11.2.1  Non-Utilization _of Asbestos-Containing Material. Neither the
Contractor nor any Subcontractor shall use or install any asbestos-containing materials in the
Project. Upon the District’s request, the Contractor will be required to execute and submit a
“Certificate Regarding Non-Asbestos-Containing Materials” in form and content acceptable to
the District. Should asbestos-containing materials be installed by the Contractor in violation of
that certification, then the Contractor shall bear the entire cost of such removal, including
without limitation the cost of the District’s asbestos removal contractor, the cost of the District’s
asbestos consultant, analytical and laboratory fees, time delays and additional costs as may be
incurred by the District.

11.2.2  Contractor’s Work Which _Affects Existing Asbestos. If the
Contractor performs Work in such a manner that it affects existing asbestos-containing materials
at the Project site, the Contractor does so at its own risk and discretion with full knowledge of
the currently accepted standards, hazards, risks and liabilities associated with asbestos work and
asbestos-containing products. The Contractor shall instruct its employees and Subcontractors
with respect to those standards, hazards, risks and liabilities.

11.2.3 Removal of Asbestos. Removal of asbestos-containing materials shall
be done in accordance with the following criteria:
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(a) Decontamination and removal of Work found to contain asbestos or
Work installed with asbestos-containing equipment shall be done only under the supervision of a
qualified consultant, knowledgeable in the field of asbestos abatement and accredited by the
California Environmental Protection Agency.

(b) The asbestos removal contractor shall be a contractor accredited by
the California Environmental Protection Agency and qualified in the removal of asbestos and
shall be chosen and approved by the District’s asbestos consultant, who shall have sole discretion
and final determination in this matter.

(c) The asbestos consultant shall be chosen and approved by the District,
which shall have sole discretion and final determination as to that selection.

(d) The Work will not be accepted until asbestos contamination is
reduced to levels deemed acceptable by the District’s asbestos consultant.

11.3 Discovery of Hazardous Materials. If the Contractor encounters on the site
material reasonably believed to be Hazardous Materials, the Contractor shall immediately stop
Work in the area affected and report the condition to the Construction Manager in writing. The
Work in the affected area shall not thereafter be resumed except by written agreement of the
District and the Contractor.

11.4 Discovery of Differing Conditions. The Contractor shall promptly notify the
Construction Manager in writing of If the Contractor discovers any subsurface or latent physical
conditions at the Project site which are different from those indicated in the Project Documents,
or if the Contractor discovers any physical conditions at the Project site of an unusual nature or
materially different from those ordinarily encountered and generally recognized as inherent in
Work of the character provided for in the Agreement, then the Contractor shall promptly deliver
written notice to the Construction Manager of that discovery. Such notice shall be delivered
before the conditions are disturbed and in no event later than five (5) days following the
Contractor’s discovery of those conditions.

11.5 District’s Investigation of Contractor’s Report of Hazardous Materials or
Differing Conditions. Upon the Construction Manager’s receipt of a notice from the Contractor
as indicated herein above, the Construction Manager shall forward that notice to the District, and
the District shall promptly investigate the material or conditions. If the District finds that the
conditions do materially so differ, or do involve Hazardous Materials, and cause a decrease or
increase in the Contractor’s cost of, or the time required for, performance of any part of the
Work shall issue a change order pursuant to Article 16 below. If a dispute arises between the
District and the Contractor as to whether the conditions materially differ or involve Hazardous
Materials, or cause a decrease or increase in the Contractor’s cost of, or time required for,
performance of any part of the Work, then the Contractor shall not be excused from any
scheduled completion date provided for by the Project Documents, but shall proceed with all the
Work to be performed under the Project Documents. The Contractor shall retain any and all
rights provided either by contract or by law which pertain to the resolution of disputes and
protests between the contracting parties, pursuant to Public Contract Code Section 7104.
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11.6 Material Safety Data Sheets (MSDS). The Contractor is required to ensure
Material Safety Data Sheets are available in a readily accessible place at the work site for any
material requiring a Material Safety Data Sheet per the Federal “Hazard Communication”
standard, or employees right to know law. The Contractor is also required to ensure proper
labeling on any substance brought onto the job site and that any person working with the material
or within the general area of the material is informed of the hazards of the material and follows
property handling and protection procedures. Two additional copies of the Material Safety Data
Sheets must also be submitted directly to the Construction Manager.

ARTICLE 12

SHOP DRAWINGS

12.1  Overview of Shop Drawing Procedures. The Contractor shall check and verify
all field measurements and shall submit to the Architect (through the Construction Manager
and/or District), a detailed list of activities required for mobilization and start of construction that
includes all shop drawings, schedules, and materials list required for the work of various trades
by the date indicated in the Notice to Proceed.. All lists should be consistent within requirements
as stated in Contract Documents including Article 5 herein. The Architect shall review such
drawings, schedules and materials list only for conformance with design concept of Project and
compliance with information given in Project Documents, and return as approved or disapproved
with guidance as to required corrections within thirty five (35) calendar days. The Contractor
shall make any corrections required by the Architect, file three (3) corrected copies with the
Architect (through the Construction Manager), and furnish such other copies as may be needed
for construction within ten (10) calendar days. The Architect’s approval of such drawings,
schedules, or materials list shall not relieve the Contractor from responsibility for deviations
unless the Contractor has in writing called the Architect’s attention to such deviations at time of
submission and secured the Architect’s written approval, nor shall it relieve the Contractor from
responsibility for errors in shop drawings or schedules. Shop drawings, and all revisions thereto,
must be submitted by the Contractor at a time sufficiently early to allow review of same by the
DSA if required, and the Architect, and to accommodate the rate of construction progress
required under the Project Documents. The Contractor will be required to pay the Architect’s
reasonable and customary fees in order to expedite review of shop drawings which are not
submitted in a timely fashion.

12.2  Shop Drawings Shall Conform to Plans and Specifications. All submittals of
shop drawings, catalog cuts, data sheets, schedules and material lists shall be complete and shall
conform to contract drawings and specifications.

12.3  Definition of “Shop Drawings”. The term “shop drawing” as used herein shall
be understood to include, but not be limited to, detail design calculations, fabrication and
installation drawings, lists, graphs and operating instructions.

12.4 Transmittal Form. All shop drawing submittals shall be accompanied by an
accurately completed transmittal form using the format designated by the District. Any shop
drawing submittal not accompanied by such a form, or where all applicable items on the form are
not completed, will be returned for resubmittal. Normally, a separate transmittal form shall be
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used for each specific item or class of material or equipment for which a submittal is required.
Transmittal of shop drawings on various items using a single transmittal form will be permitted
only when the items taken together constitute a manufacturer’s “package” or are so functionally
related that expediency indicates review of the group or package as a whole. At its option, the
Contractor or Supplier may obtain from the Architect quantities of the shop drawing transmittal
form at reproduction cost.

12,5 Material and Equipment Suppliers. The Contractor may authorize a material or
equipment supplier to deal directly with the Construction Manager with regard to shop drawings,
however, ultimate responsibility for the accuracy and completeness of the information contained
in the submittal shall remain with the Contractor.

12.6  Contractor’s Stamp Approving Shop Drawings. The Contractor’s review and
approval of shop drawings shall include the following stamp:

“The Contractor has reviewed and approved not only the field
dimensions but the construction criteria and has also made written
notation regarding any information in the shop drawings that does not
conform to the Project Documents. This shop drawing has been
coordinated with all other shop drawings received to date by the
Contractor and this duty of coordination has not been delegated to
subcontractors, material suppliers, the Architect, or the engineers on this
project.

Signature of the Contractor”

12.7  Architect’s Review of Shop Drawings. The Architect’s review of shop drawings
will be limited to checking for general agreement with the Project Documents. The Architect’s
review shall in no way relieve the Contractor of responsibility for errors or omissions contained
therein, nor shall such review operate to waive or modify any provision contained in the Project
Documents. Fabricating dimensions, quantities of material, applicable code requirements, and
other contract requirements shall be the Contractor’s responsibility. Within fourteen (14)
calendar days after receipt of shop drawings, the Architect will (through the Construction
Manager) return one or more prints of each drawing to the Contractor with the Architect’s
comments noted thereon. If prints of the shop drawing are returned to the Contractor marked
“NO EXCEPTIONS TAKEN,” formal revision of said drawing will not be required. If prints of
the drawing are returned to the Contractor marked “MAKE CORRECTIONS NOTED,” formal
resubmittal of said drawings will not be required. If prints of the drawing are returned to the
Contractor marked “REVISE AND RESUBMIT,” the Contractor shall revise said drawing and
shall resubmit six (6) copies of the revised drawing to the Architect (through the Construction
Manager). If prints of the drawing are returned to the Contractor marked “REJECTED
RESUBMIT,” the Contractor shall resubmit six (6) new copies of the drawing to the Architect.
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12.8 Contractor’s Re-Submittal of Shop Drawings. The Contractor shall make a
complete and acceptable submittal to the Architect by the second submission of drawings. The
District shall withhold funds due the Contractor to cover additional costs of the Architect’s
review beyond the second submission and any other costs incurred by the District.

129 No Work or_ Fabrication If Shop Drawings Must Still Be Resubmitted.
Fabrication of an item shall not be commenced before the Architect has reviewed the pertinent
shop drawings and returned copies to the Contractor marked with “NO EXCEPTIONS
TAKEN,” or “MAKE CORRECTIONS NOTED.” No Work represented by required shop
drawings shall be purchased or commenced until the applicable submittal has been approved.
The Work shall conform to the approved shop drawings and all other requirements of the Project
Documents. The Contractor shall not proceed with any related Work which may be affected by
the Work covered under shop drawings until the applicable shop drawings have been approved,
particularly where piping, machinery, and equipment and the required arrangements and
clearances are involved.

12.10 Revisions on Shop Drawings Are Not Grounds for Claims for Extra Work.
Revisions indicated on shop drawings shall be considered as changes necessary to meet the
requirements of the Project Documents and shall not be taken as the basis of claims for extra
work.

12.11 Simultaneous Submission of Related Shop Drawings. Except where the
preparation of a shop drawing is dependent upon the approval of a prior shop drawing, all shop
drawings pertaining to the same class or portion of the Work shall be submitted simultaneously.

12.12 DSA Approval of Shop Drawings and Deferred Approval Items. Calculations
of a structural nature contained in the Shop Drawings, as well as all Deferred Approval items
identified in Section 01 33 00 of the Specifications, must be approved by the DSA. Shop
drawings, Deferred Approval items, and all revisions thereto, must be submitted by the
Contractor to the Construction Manager at a time sufficiently early to allow review of same by
the DSA.

12.13 Limitation _on_Contractor’s Claims Relative to Shop Drawings. The
Contractor shall have no claim for damages or extension of time due to any delay resulting from
the Contractor having to make the required revisions to shop drawings unless review by the
Architect of said drawings is delayed beyond the time provided hereinbefore and the Contractor
can establish that the Architect’s delay in review actually resulted in a delay in the Construction
Schedule approved by the District. The Contractor shall not be entitled to any claim for damages
resulting from DSA review extending beyond forty-five (45) calendar days after submittal;
however, the District may consider an extension of time due to any delay caused by DSA review.

ARTICLE 13

SAMPLES

13.1 Contractor’s Duty to Provide Samples. The Contractor shall furnish for the
Architect’s approval (through the Construction Manager and/or District),all samples as required
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in the Specifications, together with catalogs and supporting data required by the Architect by the
date indicated in the Notice to Proceed. This provision shall not authorize any extension of time
for performance of the Work. The Architect shall review such samples, as to conformance with
design concept of Work and for compliance with information given in Project Documents and
approve or disapprove same within ten (10) Working Days from receipt of same.

13.2 Standards. Unless specified otherwise, sampling, preparation of samples and
tests shall be in accordance with the latest standards of the American Society for Testing and
Materials.

13.3  Testing. Samples shall, upon demand of the Architect, the Construction Manager
or the District, be submitted for tests or examinations and considered before incorporation of
same into the Work. The Contractor shall be solely responsible for delays due to samples not
being submitted in time to allow for tests. Acceptance or rejection will be expressed in writing.
Work shall be equal to approved samples in every respect. Samples which are of value after
testing will remain the property of the Contractor.

ARTICLE 14

CONTRACT TIME

14.1 Commencement and Completion Dates. The District shall designate in the
Notice to Proceed the commencement date, on which the Contractor shall immediately begin and
thereafter diligently prosecute the Work to completion. The Contractor agrees to complete the
Work on the Contractual Completion Date, unless the Contractual Completion Date is adjusted,
in writing, by a change order signed by the District. The Contractor may complete the Work
before the Contractual Completion Date if (a) doing so will not interfere with the District or the
District’s other contractors engaged in related or adjacent activities and (b) the District agrees in
writing to such early completion. In requesting to complete the Work ahead of schedule, the
Contractor may be responsible for additional management fees from the District’s consultants if
the District determines that it will incur such additional fees, but in that event the District shall
not grant its approval until the District and the Contractor have agreed upon the amount of such
additional fees. For purposes of this Section, the Work shall be regarded as completed only when
accepted as complete by an action of the District’s School Board as indicated above.

14.2 Adjustment Of Completion Date Due to Unforeseeable or Uncontrollable
Acts. The Contractor shall not be assessed with liquidated damages, nor with the cost of
engineering and inspection, during any delay in the completion of the Project caused by acts of
God, the public enemy, fire, flood, epidemic, quarantine restriction, strike, freight embargo,
discovery of archaeological or pale ontological artifacts, and unusual action of the elements,
provided that the Contractor notifies the Construction Manager for the District in writing of the
causes of delay within three (3) calendar days from the beginning of any such delay. The
Architect, in conjunction with District and the Construction Manager, shall determine the facts
with regard to the delay and the reasonable period of time by which the date of completion
should be extended by reason thereof, if any, and advise the District. District’s findings thereon
shall be final and conclusive. There shall be no compensation to the Contractor for costs
associated with this kind of delay. As used herein, the term “unusual action of the elements” is
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limited to extraordinary, adverse weather conditions or conditions immediately resulting there
from which cause a cessation in the progress of the Work and which delay the time of
completion of the Work.

14.3 No_ Adjustment Based on Normal Weather or_Industrial Conditions. The
Contractor shall have no rights to an adjustment in the Contractual Completion Date due to
weather conditions or industrial conditions which are normal for Orange County, California. The
Contractual Completion Date has been calculated with consideration given to the average climate
range and usual industrial conditions prevailing in Orange County, California.

14.4 Delays Caused by District or Architect. If the Contractor is delayed in
completing the Work by reasons of any act of the Architect or the District which is prohibited in
the Agreement, or by reason of changes made pursuant to Article 16 without agreement being
reached as to any extension of the Contractual Completion Date, the Contractor shall notify the
Construction Manager and the Construction Manager for the District in writing of the causes of
the delay within three (3) calendar days from the beginning of the delay.

14,5 Substantiation of Delay. Promptly following each notice of delay delivered by
the Contractor under this Article 14, the Contractor shall provide the Construction Manager with
documentation and justification to substantiate the delay and its relation to the Project’s critical
path.

14.6 Liquidated Damages. The Contractor and the District hereby agree that the exact
amount of damages for failure to complete the Work by the Contractual Completion Date is
extremely difficult or impossible to determine. It is therefore agreed that the Contractor will pay
the District the sum of money stipulated per day in the Agreement for each day’s delay in
completing the work beyond the time prescribed. A final credit change order shall be executed to
assess liquidated damages. If the Contractor fails to pay liquidated damages, the District may
deduct the amount therefore from any money due or that may become due to the Contractor
under the contract.

14.7 Time is of the Essence. All time limits specified in the Agreement and the other
Project Documents are of the essence of the Contract.

ARTICLE 15

REQUESTS FOR INFORMATION

15.1 Architect’s Response to Requests for _Interpretation, Information,
Clarification _or_Instructions. Following a request by the Contractor for interpretation,
clarification or instructions as to the Project Documents, the Architect, with review as required
by the Construction Manager and the District, shall, within a reasonable time, issue in writing the
interpretation, clarification, or additional detailed instructions requested. Should any details be
more elaborate, in the opinion of the Contractor, than scale drawings and specifications warrant,
the Contractor shall give written notice thereof to the Construction Manager within three (3)
calendar _days after the Contractor’s receipt of same. If no such notice is given to the
Construction Manager within that time, the details will be deemed a reasonable development of
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the scale drawings. If such notice is timely given, and if the Architect agrees with the
Contractor’s opinion, then the Architect will either modify the drawings as indicated above or
shall recommend to the District a change order of the extra work required by the additional detail
pursuant to Article 16 below.

15.2 Procedure Where Contractor Believes a Response to a Request for
Information Expands the Scope of Work. If the Contractor believes that any interpretation,
clarification, or additional detailed instructions calls for the Contractor to perform Work beyond
the scope of work specified in the Agreement, then the Contractor must submit written notice
thereof to the District, the Architect, the Inspector(s) and the Construction Manager within three
(3) calendar _days following receipt of such interpretation, clarification, or additional detailed
instructions (and in any event prior to commencement of Work thereon). That notice shall be
accompanied by a detailed cost breakdown relative to the additional Work claimed (including
without limitation an explanation of any delay impacts related to the claim). If after considering
such notice, claim and accompanying material the Architect agrees with the Contractor, the
Architect shall either (a) revise its interpretation, clarification or detailed instructions, or
(b) authorize the extra Work by a contract change order or by a field instruction with a change
order to follow. If the Architect disagrees (and is unable to convince the Contractor that the
scope of work has not been increased), the Contractor shall nevertheless perform such Work
upon receipt from the District of a written order to do so. At the conclusion of each day in which
the Contractor has performed any of the disputed Work, the Contractor shall prepare (and the
Inspector shall verify) time and material records for that day. In such case, the Contractor shall
have the right to have the claim later determined pursuant to 0 below. The Contractor shall have
no claim for additional compensation because of such interpretation, clarification, or additional
detailed instructions, unless the Contractor gives the written notice required by this Subsection.

15.3 Improper Requests for Information. If the Architect determines that any
request by the Contractor for clarification or interpretation is not justified or does not reflect
adequate and competent supervision and/or knowledge by the Contractor and/or its
Subcontractors, then the Contractor shall pay the reasonable and customary fees incurred by the
Architect in processing and responding to the request.

ARTICLE 16

CHANGES TO THE WORK

16.1 Change Orders in General.

16.1.1 District’s Right to Issue Change Orders. The District reserves the
right to issue written change orders directing changes in the Agreement at any time prior to the
acceptance of the Work without voiding the Agreement, and the Contractor shall promptly
comply with each and every such change order. The Contractor may request changes in the
Work, but shall not act on the changes until approved in writing by the District. Any changes
made without authority in writing from the District shall be the responsibility of the Contractor,
and no increase in compensation or time extension will be made for a change involving greater
expense to the Contractor, and changes involving greater or lesser expense may be rejected by
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the District with the consequent responsibility on the Contractor to at his own expense replace
the changed work with that originally specified.

16.1.2 Adjustment of Contract Price Based on Change Orders. On the
basis set forth herein, the Contract Price shall be adjusted for any change order requiring a
different quantity or quality of labor, material or equipment from that originally required, and the
partial payments to the Contractor, set forth in Section 21.5 below, shall be adjusted to reflect the
change. Whenever the necessity for a change arises, and when so ordered by the District in
writing, the Contractor shall take all necessary steps to halt such other Work in the area of the
change that might be affected by the change. Changed Work shall be performed in accordance
with the original requirements of the Agreement except as modified by the change order. Except
as provided in this Article 16, the Contractor shall have no claim for any compensation due to
changes in the Work.

16.2 Proposed Change Orders.

16.2.1 Cost_Request Bulletin. The Architect, with the approval of the
District, may from time to time issue to the Contractor (delivered through the Construction
Manager) a cost request bulletin for a Proposed Change Order, which in any event must be in
writing.

16.2.2 Contractor’s Response to Cost Request Bulletin. Within seven (7)
calendar days after issuance of the cost request bulletin, the Contractor shall respond by
delivering to the Construction Manager the following information: (a) the amount which the
Contractor proposes should be added to or subtracted from the Contract Price due to the
Proposed Change Order; (b) a detailed cost estimate prepared by the Contractor which supports
that proposed price adjustment; (c) any adjustment to the time periods and deadlines for
commencement, performance and/or completion of all or any part of the Work that the
Contractor believes will be necessitated by and directly attributable to the Proposed Change
Order; and (d) a detailed explanation substantiating the Contractor’s proposed time adjustment.
The amount which the Contractor proposes to add or subtract from the Contract Price should
include any and all of the Contractor’s expenses in connection with the proposed change,
because the Contractor will not be entitled to receive any additional compensation in connection
with the Proposed Change Order other than the increased amounts determined pursuant to this
Article 16. The Contractor’s failure to request an adjustment of the Contract Price when
responding to the cost request bulletin shall waive any right to subsequently claim an adjustment
of the Contract Price in connection with the changed Work. The Contractor’s failure to request
an adjustment of time when responding to the cost request bulletin shall waive any right to
subsequently claim an adjustment of the time for final completion of the changed Work. The
District shall not bear any cost incurred by the Contractor in acquiring information relative to a
Proposed Change Order and/or a cost request bulletin.

16.2.3 District Review of Contractor’s Response. Upon its receipt of the
Contractor’s response to the cost request bulletin, the Construction Manager shall deliver that
response to the Architect. The Architect will review that response and advise the District, which
will make the final decision as to whether the change is to be made and as to the amounts (if any)
of any adjustment to the Contract Price and time periods to be allowed by the District in
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connection with the change. Upon request by the District in connection with the Contractor’s
response to the cost request bulletin, the Contractor shall permit the District (and the Architect
and the Construction Manager) to inspect the original estimate of the anticipated costs of
performing the Work that the Contractor used in submitting its bid for the Project, and shall also
permit the District (and the Architect and the Construction Manager) to review subcontracts and
purchase orders relating to the Proposed Change Order and/or to the Contractor’s response to the
cost request bulletin.

16.2.4 Issuance of Change Order. In situations where the District and the
Contractor agree on the amount to be added to be added to or deducted from the Contract Price
and the time to be added to or deducted from the time available to commence, perform and
complete the Work, the District shall cause the Architect to prepare a change order, which shall
be signed by the District, the Architect and the Contractor. Once the change order has been fully
signed, the Contractor shall proceed with the changed Work (unless a different commencement
date is specified in the change order).

16.2.5 Commencement of Changed Work in_Absence of Agreement. If
the District and the Contractor are unable to agree upon an adjustment to the Contract Price or
upon a time adjustment in connection with the changed Work proposed by the cost request
bulletin, the Contractor shall (upon notice from the District delivered by the Construction
Manager) proceed with the changes pursuant to the provisions of Sections 16.4 and 16.5 below,
reserving the right as indicated below to further pursue its claim for a time adjustment or
Contract Price adjustment.

16.2.6 Commencement of Changed Work If Contractor Fails to
Respond to Cost Request Bulletin. If the Contractor fails to respond to the cost request bulletin
within the time and in the manner specified above, and if the Contractor has not obtained
(through the Construction Manager) the District’s permission for a delay in submission (which
permission the District may grant or deny in its sole discretion), then the District may order the
Contractor in writing to begin the work immediately, and the Contract Price shall be adjusted in
accordance with District’s estimate of cost, unless the Contractor within fifteen (15) days
following the completion of the changed Work presents proof convincing to the District that the
District’s estimate is in error.

16.2.7 Commencement of Changed Work in___Emergencies.
Notwithstanding anything to the contrary set forth in this Article 16, the District may require the
Contractor to proceed immediately with any changes to Work where, in the District’s opinion, an
emergency situation exists requiring immediate commencement of such changes, in accordance
with Section 7.10.3 above.

16.3 Allowable Costs In_Connection With Change Orders. The only estimated or
actual costs which will be allowed because of changed work, and the manner in which such costs
shall be computed, are as follows:

16.3.1 Labor. Costs are allowed for the actual payroll cost to the Contractor
for labor, field supervision (but not field office supervision), and engineering or technical
services directly required for the performance of the changed work (but not site management
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such as field office estimating, clerical, engineering, or management), including payments,
assessments, or benefits required by lawful labor union collective bargaining agreements,
compensation insurance payments, contributions made to the State pursuant to the
Unemployment Insurance Code, and for taxes paid to the federal government required by the
Social Security Act of August 14, 1935, as amended. No labor coast will be recognized at a rate
in excess of prevailing wage in the locality at the time the work is performed, nor will the use of
a classification which would increase the labor cost be permitted unless the Contractor
establishes to the satisfaction of the District the necessity for payment at a higher rate, unless
otherwise stipulated by the PSA.

16.3.2 Materials. Costs are allowed for the cost to the Contractor for the
materials directly required for the performance of the changed Work. Such cost of materials may
include the costs of procurement, transportation, sales tax, and delivery if necessarily incurred. If
a trade discount by the actual supplier is available to the Contractor, it shall be credited to the
District. If the materials are obtained from a supply or source owned wholly or in part by the
Contractor, payment therefore will not exceed the current wholesale price of such material. If, in
the opinion of the District, the cost of materials is excessive, or if the Contractor fails to furnish
satisfactory evidence of the cost from the actual supplier thereof, then in either case the cost of
the materials shall be deemed to be the lowest wholesale price at which similar materials are
available in the quantities required at the time they were needed. The District reserves the right
to furnish such materials, as it deems advisable and the Contractor shall have no claim for costs
or profit on material furnished by the District.

16.3.3 Equipment.

(@) Costs are allowed for the actual cost to the Contractor for the use of
equipment directly required in the performance of the changed work except that no payment will
be made for time while equipment is inoperative due to breakdowns or non-Working Days. The
rental time shall include the time required to move the equipment to the Project site from the
nearest available source for rental of such equipment, and to return it to the source. If such
equipment is not moved by its own power, then loading and transportation costs will be paid.
However, neither moving time nor loading and transportation costs of will be paid if the
equipment is used on the Project in any other way than upon the changed work. Individual pieces
of equipment having a replacement value of $100.00 or less shall be considered to be tools or
small equipment, and no payment therefore will be made.

(b) For equipment owned, furnished or rented by the Contractor, no cost
therefore shall be recognized in excess of the rental rates established by the distributors or rental
agencies in the locality where the work is performed.

(c) The amount to be paid by the Contractor including mark—up for the
use of equipment as set forth above shall constitute full compensation to the Contractor for the
cost of fuel, power, oil, lubrication, supplies, small tools, small equipment, necessary
attachments, repairs and maintenance of any kind, depreciation, storage, insurance, labor (except
for equipment operators who shall be paid for as provided in Section 16.3.1 above), and any and
all costs to the Contractor incidental to the use of such equipment.
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16.3.4  Work by Subcontractors and Vendors. For any portion of the
changed Work which is performed by a Subcontractor, the Contractor shall furnish to the District
a detailed estimate, in conformance with the Proposed Cost Change Form provided in these
General Conditions, prepared and signed by the Subcontractor of the cost to the Subcontractor
for performing the Changed Work. The combined costs for subcontractors overhead, profit,
taxes, indirect supervision, insurance, bonds, and any other costs not allowed by the Article 16
shall not exceed fifteen percent (15%). The aggregate mark-ups allowed by multi-tiered
subcontractors shall not exceed twenty-six percent (26%). Estimates to be deleted from the
Subcontractor’s portion of the work shall be the gross cost of the deducted Work plus at least six
percent (6%) for overhead, bond, insurance, and related savings. The Contractor shall be entitled
to no more than five percent (5%) of the mark-up for Subcontractor performed work or on
material or vendor invoices.

For the changed Work to be furnished by a vendor, the Contractor shall
furnish upon demand of the District, a lump sum estimate of the costs of the items including
taxes and cartage to the Contractor prepared by the vendor. No vendor mark-up for overhead,
profit, layout, supervision or bonds will be allowed for changed work furnished by a vendor.

16.3.5 General Contractor’s Mark-Up for Added Work. When changed
work is self-performed by the Contractor, the Contractor may add to the total cost estimates for
such work no more than fifteen percent (15%) of profit, overhead, insurance, taxes, indirect
supervision, bonds, and any other costs allowed by this Article 16 and in accordance with the
Proposed Cost Change Form provided in these General Conditions. However, the General
Contractor shall be entitled to no more than five percent (5%) of the mark-up if a Subcontractor
performed the work.

16.3.6  Credit for Deleted Work. Where an entire item or section of Work is
deleted from the Contract, the entire subcontract costs bid cost shall be considered the
appropriate deduction less the value of Work performed, and shall have at least five percent (5%)
mark-up added thereto for the Contractor’s saved overhead, bonds, insurance, and taxes. If
subcontract cost or bid cost is not identifiable, then estimates of the amount to be deducted from
the Contract Price shall be the gross cost of the deducted work plus at least five percent (5%) for
saved overhead, bonds, insurance, and taxes. For Proposed Change Orders, which involve both
added and omitted Work, the Contractor shall separately estimate the cost of the added Work
before mark-ups, and separately estimate the cost of the omitted Work before allowance of a
credit. If the difference between the costs results in the increase to the Contract Price, the mark-
up for added Work shall be applied to the difference, and if the difference in the costs results in a
decrease, then the mark-up for deleted Work shall be applied to the difference.

16.3.7 Market Values. Cost for added Work shall be no more than market
values prevailing at the time of the change, unless the Contractor can establish to the satisfaction
of the District that it investigated all possible means of obtaining Work at prevailing market
values and that the excess cost could not be avoided.

16.3.8  Contractor Must Keep Records Substantiating Costs of Changed
Work. The Contractor must keep and submit to the Inspector for verification time and material
records substantiating the Contractor’s costs in connection with the performance of Work
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required by change orders. The Contractor shall deliver copies thereof to the Construction
Manager upon request, together with such other proof reasonable requested by the District of the
Contractor’s costs.

16.3.9  Format for Proposed Cost Change. The following format shall be
used as applicable by the District and the Contractor to communicate proposed additions and
deductions to the Contract. A copy of a proposed Construction Change Directive form is
provided at the end of this Article.

EXTRA CREDIT

@ Material (attach itemized quantity and unit
cost plus sales tax)

(b) Labor (attach itemized hours and rates)

(©) Equipment (attach invoices)

(d) Subtotal

(e) If Subcontractor performed Work, add
Subcontractor’s overhead and profit to
portions performed by Sub-contractor, not to
exceed fifteen percent (15%) of item (d).
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(9)

Liability and Property Damage Insurance,
Worker’s, Compensation Insurance, Social
Security, and Unemployment Taxes, not to
exceed as follows: FICA @ 6.2%- with a
wage ceiling of $84,900; Medicare @
1.45%- no wage ceiling; FUTA @ .8%-
with a wage ceiling of $7,000; ETT and SUI
@ 2.3%- with a wage ceiling of $7,000;
Workers” Compensation @ 5.94%; Liability
and Property Damage @ 2.5%. Total not-
to-exceed is 19.19%. (Note: Modifications
to these percentages will be evaluated and
possibly modified only on a case-by-case
basis and only after proper proof of
alternate percentages are documented and
approved in advance. In addition, as wage
ceilings are met, those corresponding
percentages must drop from the “burden”
calculations).

Subtotal
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EXTRA CREDIT

(h) General Contractor’s Overhead and Profit:
Not to exceed fifteen percent (15%) of Item
(9) if Contractor performed the work. No
more than five percent (5%) of Item (g) if
Subcontractor performed the work. If work
was performed by Contractor and
Subcontractors, portions performed by
Contractor shall not exceed fifteen percent
(15%) if Item (g), and portions performed
by Subcontractor shall not exceed five
percent (5%) of Item

Q) Subtotal

3a) Bond not to exceed one percent (1%) of Item
(@)

(k) TOTAL

0) Time

The undersigned Contractor approves the foregoing Change Order or Construction
Change Directive as to the changes, if any, and the contract price specified for each item and as
to the extension of time allowed, if any, for completion of the entire work on account of said
Change Order or Construction Change Directive, and agrees to furnish all labor, materials and
service and perform all work necessary to complete any additional work specified therein, for the
consideration stated herein. It is understood that said Change Order or Construction Change
Directive shall be effective when approved by the Governing Board of the District.

It is expressly understood that the value of such extra Work or changes, as determined by
any of the aforementioned methods, expressly includes any and all of the Contractor’s costs and
expenses, both direct and indirect, resulting from additional time required on the Project or
resulting from delay to the Project. Any costs, expenses, damages or time extensions not
included are deemed waived.
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The Contractor expressly acknowledges and agrees that any change in the Work
performed shall not be deemed to constitute a delay or other basis for claiming additional
compensation based on theories including, but not limited to, acceleration, suspension or
disruption to the Project.

16.4 Failure to Agree as to Cost for Added Work. Notwithstanding the failure of the
District and the Contractor to agree as to the cost of the Proposed Change Order, the Contractor,
upon written order from the District, shall proceed immediate with the changed Work. A field
instruction or letter signed by the District shall be used for this written order. At the start of each
day’s work on the change, the Contractor shall notify the District in writing as to the size of the
labor force to be used for the changed work and its location. Failure to notify may result in the
non-acceptance of the costs for that day. At the completion of each day’s work, the Contractor
shall furnish to the District a detailed summary of all labor, materials, and equipment employed
in the changed Work. The District may compare its records with the Contractor’s daily summary
and may make any necessary adjustments to the summary. After the District and the Contractor
agree upon and sign the daily summary, the summary shall become the basis for determining
costs for the additional Work. The sum of these costs when added to the appropriate mark-up
will constitute the payment for the changed Work. Subsequent adjustments, however, may be
made based on later audits by the District. When changed Work is performed at locations away
from the job site, the Contractor shall furnish in lieu of the daily summary, a summary submitted
at the completion of the Work containing a detailed statement of labor, material, and equipment
used in the Work. This latter summary shall be signed by the Contractor who shall certify
thereon that the information is true. The Contractor shall maintain on demand and furnish on
demand of the District itemized statements of cost from all vendors and subcontractors who
perform changed work or furnish materials and equipment for such Work. All statements must
be signed by the vendors and the subcontractors.

16.5 Failure to Agree as to Cost for Deleted Work, When a Proposed Change Order
contains a deletion of any work, and the District and the Contractor are unable to agree upon the
cost thereon, the District’s estimate shall be deducted from the Contract Price and may be
withheld from the payment due to the Contractor until the Contractor presents proof convincing
to the District that District’s estimate was in error. The amount to be deducted shall be the costs
to the Contractor for labor, materials, and equipment which would have been used on the deleted
work together with the amount for overhead and bonds. The guidelines set forth in Section 16.3
above shall be used in computing the amounts involved.

16.6  Allowable Time Extensions. For any change in the Work, the Contractor shall be
entitled only to such adjustments in time by which completion of the entire Work is delayed due
solely to performance of the changed Work. However, no extension of time shall be granted for a
change in the Work unless the Contractor demonstrates to the satisfaction of the District that
(a) the Work is on the critical path as shown on an updated Construction Schedule showing that
an extension of time is required, and (b) the Contractor is making, or has made, every reasonable
effort to guarantee completion of the additional Work called for by the change within the time
originally allotted for the Work. Any such time adjustment shall be on a calendar day basis,
except that if the new Contractual Completion Date falls on a Saturday, Sunday, or legal holiday,
it shall be extended through the next working day.
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The Construction Manager May Authorize Minor Variations in Limited Situations. The
Construction Manager may authorize minor variations in the Work, but only if those
minor variations (a) do not affect the Contract Price, (b) do not affect the Construction
Schedule, (c) do not violate Applicable Laws, and (d) are consistent with the overall intent
of the Plans, Specifications and other Project Documents.

CONSTRUCTION CHANGE DIRECTIVE NO.

PROJECT: Maybrook Interim Housing

TO:

You are hereby directed to provide the extra work necessary to comply with this Construction
Change Directive.

DESCRIPTION OF CHANGE:

NOTE:

Contractor agrees to furnish all labor and materials and perform all of the above-
described work in accordance with the above terms in compliance with the applicable
sections of the Contract documents. The amount of the charges under this Construction
Change Directive is limited to the charges allowed under the Agreement including the
General Conditions. The adjustment in the contract sum, if any, and the adjustment in the
contract time, if any, set out in this Construction Change Directive shall constitute the
entire compensation and/or adjustment in the contract time and contract sum due to the
Contractor arising out of the change in the work covered by this Construction Change
Directive, unless otherwise provided in this Construction Change Directive.
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CHANGE ORDER NO.

PROJECT: Maybrook Interim Housing

TO:

You are hereby directed to provide the extra work necessary to comply with this Change Order.

DESCRIPTION OF CHANGE:

COST (This cost shall not be exceeded):

Original Contract Price: $
Change Order Amount: $
New Contract Price: $

TIME FOR COMPLETION:

Original Completion Date:

Time for Completion of CO:

New Completion Date:

NOTE:

Contractor agrees to furnish all labor and materials and perform all of the above-
described work in accordance with the above terms in compliance with the applicable
sections of the Contract documents. The amount of the charges under this Change Order
is limited to the charges allowed under the Agreement including the General Conditions.
The adjustment in the contract sum, if any, and the adjustment in the contract time, if any,
set out in this Change Order shall constitute the entire compensation and/or adjustment in
the contract time and contract sum due to the Contractor arising out of the change in the
work covered by this Change Order, unless otherwise provided in this Change Order. It is
understood that this Change Order shall be effective when approved by the Governing
Board of the District.
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ARTICLE 17

BONDS

The Contractor shall furnish a Payment Bond in an amount equal to one hundred percent
(100%) of Contract Price as security for payment to persons performing labor and furnishing
materials in connection with this Project, and shall furnish a separate Faithful Performance Bond
in an amount equal to one hundred percent (100%) of the Contract Price as security for faithful
performance of the Agreement. Those bonds shall be in the forms included among the Project
Documents.

ARTICLE 18
INSURANCE

The Contractor will procure at the Contractor’s own expense, and before commencement of any
Work under the Agreement, the following insurance:

18.1 Commercial General Liability and Property Damage Insurance. The
Contractor shall procure and maintain during the life of the Agreement such commercial general
liability, property damage insurance as shall protect the Contractor and the District from all
claims for personal injury, including accidental death, to any person (including, as to the District,
injury or death to the Contractor’s or subcontractor’s employees), as well as from all claims for
property damage arising from operations under the Agreement, in amounts as set forth in the
Agreement. The amount of such insurance shall be as specified in the Agreement. The
Contractor shall require its Subcontractors to procure and maintain similar commercial general
liability and property damage insurance in like amounts, or in such other amounts specified in
the Agreement.

18.2 Automobile Liability Insurance. The Contractor shall procure and maintain
during the life of the Agreement such automobile liability as shall protect the Contractor and the
District from all claims for personal injury, including accidental death, to any person (including,
as to the District, injury or death to the Contractor’s or subcontractor’s employees), as well as
from all claims for property damage arising from operations under the Agreement, in amounts as
set forth in the Agreement. The amount of such insurance shall be as specified in the Agreement.
The Contractor shall require its Subcontractors to procure and maintain similar automobile
liability insurance in like amounts, or in such other amounts specified in the Agreement.

18.3 Umbrella Liability Insurance. Contractor may procure and maintain, during the
life of this Contract, an Umbrella Liability Insurance Policy to meet the policy limit requirements
of the required policies if Contractor’s underlying policy limits are less than required. There shall
be no gap between the per occurrence amount of any underlying policy and the start of the
coverage under the Umbrella Liability Insurance Policy. Any Umbrella Liability Insurance
Policy shall protect Contractor, District, State, Construction Manager(s), Project Manager(s), and
Architect(s) in amounts and including the provisions as set forth in the Contract Documents.
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18.4 Builder's Risk Insurance: Builder's Risk “All Risk” Insurance. Not
Required.

18.5 Workers’ Compensation Insurance. In accordance with the provisions of
Section 3700 of the California Labor Code, the Contractor and every Subcontractor shall be
required to secure the payment of compensation to its employees. In that regard, the Contractor
shall provide, during the life of the Agreement, workers’ compensation insurance for all of its
employees engaged in Work under the Agreement, on or at the site of the Project, and, in case
any of its Work is sublet, the Contractor shall require each Subcontractor similarly to provide
workers’ compensation insurance for all of that Subcontractor’s employees. Any class of
employee or employees not covered by a subcontractor’s insurance shall be covered by the
Contractor’s insurance. In case any class of employees engaged in Work under the Agreement,
on or at the site of the Project, is not protected under applicable workers’ compensation statutes,
the Contractor shall provide (or, where appropriate, shall cause its Subcontractors to provide)
adequate insurance coverage for the protection of such employees not otherwise protected before
the Contractor or Subcontractor commences work. The Contractor shall file with the District
certificates of its insurance protecting workers and a thirty (30) day notice shall be provided to
the District before the cancellation or reduction of any policy of the Contractor or Subcontractor.
The Contractor shall submit proof of insurance and shall provide endorsements on the forms
provided by the District or on forms approved by the District. Such endorsements shall be
submitted concurrently with the Project Documents.

18.6 Proof of Insurance. The Contractor shall submit to the District (through the
Construction Manager) proof of insurance and shall provide endorsements on the forms
approved by the District. Such endorsements shall be submitted concurrently with the
Contractors’ execution of the Agreement. The Contractor shall not commence work, nor shall it
allow any subcontractor to commence work, under the Agreement or relative to the Project until
all insurance certificates and endorsements required by this Article 18 have been obtained and
delivered to the Construction Manager for approval by the District and the District has approved
same. Each policy of insurance required by this Article 18 shall be with an insurance company
with a minimum rating of “A/VIII”, as rated by the current edition of the Best’’ Key Rating
Guide/Property-Casualty, published by A.M. Best Co., Oldwick, New Jersey 08858. Certificates
and insurance policies shall include the following:

18.6.1 A clause stating: “This policy shall not be canceled or reduced in
required limits of liability or amount of insurance until notice has been mailed to the Lowell
Joint School district stating date of cancellation or reduction. Date of cancellation or reduction
may not be less than thirty (30) days after date of mailing notice.”

18.6.2 Language stating in particular the names of the insured parties, the
extent of the insurance, the location and Project to which the insurance applies, the expiration
date, the name and address of the District representative to whom cancellation and reduction
notices will be sent, and the length of any notice period.

18.6.3 A statement that the District, the Architect and the Construction
Manager are each a named additional insured under the policy described and that such insurance
policy shall be primary to any insurance or self-insurance maintained by the District.
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18.7 District May Obtain Insurance at Contractor’s Expense. If the Contractor fails
to provide insurance as required by the Agreement, the District may, at the District’s option,
procure and maintain such insurance as the District may deem proper, at the Contractor’s
expense, in the name of the Contractor (or Subcontractor, as applicable), and may deduct the cost
thereof from any sums which are due or to become due to the Contractor under the Agreement.

ARTICLE 19
CLAIMS

19.1 Exclusive Remedy.

19.1.1 THE DISTRICT HEREBY EXERCISES THE POWER CONFERRED
UPON IT BY GOVERNMENT CODE SECTIONS 930.2 AND 9304 TO AUGMENT
CLAIMS PRESENTATION PROCEDURES AND CREATE ITS OWN CLAIMS
RESOLUTION PROCESS AS AN EXCLUSIVE REMEDY AS INDICATED IN THIS
CLAIMS RESOLUTION SECTION.

19.1.2 COMPLIANCE WITH THE CLAIM RESOLUTION PROCESS AND
TIMELINES DESCRIBED IN THIS CLAIMS RESOLUTION SECTION AS WELL AS THE
NOTICE PROVISIONS OF THE CONTRACT ARE EXPRESS CONDITIONS PRECEDENT
TO CONTRACTOR’S RIGHT TO COMMENCE LITIGATION, FILE A CLAIM UNDER
THE CALIFORNIA GOVERNMENT CODE, OR COMMENCE ANY OTHER LEGAL
ACTION RELATED TO THE PROJECT.

19.1.3 CONTRACTOR ACKNOWLEDGES THAT ITS FAILURE, FOR ANY
REASON, TO PROVIDE WRITTEN NOTICE AND ALL REQUIRED SUPPORTING
DOCUMENTATION TO PERMIT THE DISTRICT'S REVIEW AND EVALUATION
WITHIN THE TIME FRAME REQUIRED BY THE PROVISIONS IN THIS CLAIMS
RESOLUTION SECTION, SHALL BE DEEMED CONTRACTOR'S WAIVER, RELEASE,
DISCHARGE AND RELINQUISHMENT OF ANY RIGHT TO ASSERT, REQUEST, OR
DEMAND ANY ENTITLEMENT TO AN ADJUSTMENT OF THE CONTRACT TIME OR
THE CONTRACT PRICE ON ACCOUNT OF ANY INSTRUCTION, REQUEST,
DRAWINGS, SPECIFICATIONS, ACTION, CONDITION, OMISSION, DEFAULT OR
OTHER SITUATION.

19.2 Performance during Claim Resolution Process.

The Contractor shall diligently proceed with Work on the Project at the same time that
Claims are addressed under this Article. It is the intent of District to resolve Claims with
the Contractor as close to the events giving rise to the Disputes as possible, and to avoid
stale or late Claims and the late documenting of Claims. Contractor’s failure to diligently
proceed in accordance with the District’s instructions or the Contract terms will be
considered a material breach of this Agreement and a waiver of Contractor’s rights under
this Agreement.
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19.3 Waiver.

If Contractor fails to timely submit any written notices required under the terms of the
Contract or in this Claims section, Contractor waives and releases its rights regarding
further review of its Claim, unless Contractor and District mutually agree in writing to
other time limits.

19.4 Intention.

The Claims Resolution Process required herein are intended to provide a concise
mechanism for resolving Claims as they arise during the Project, while requiring accurate
documentation related to contested issues as to those Claims that are not
contemporaneously resolved.

19.5 Other Provisions.

If portions of the Contract, other than this Claims section, establish a specific process
regarding a specific subject, then that process shall govern and control the resolutions of
any disagreements thereunder. Otherwise, the provisions in this Claims section shall
control the resolution of all Claims.

19.6 Subcontractors.

Contractor is responsible for providing this Claims section to its Subcontractors and for
ensuring that all Subcontractors or others who may assert Claims by and through
Subcontractors and/or the Contractor are informed of the Claims resolution process in
this Claims section. No Claim submitted by any party that fails to follow the provisions
of this Claims section will be considered. Contractor shall indemnify, keep and hold
harmless the District and its consultants, against all suits, claims, damages, losses, and
expenses, including but not limited to attorney’s fees, caused by, arising out of, resulting
from, or incidental to, the failure to provide this Claims section to its Subcontractors or
others who may assert Claims by and through Subcontractors and/or the Contractor.

19.7 Claim Resolution Process

19.7.1 Claim: A Claim is a written demand by Contractor or by Subcontractor(s)
or others who make a demand or request by and through Contractor during performance of the
Work for an adjustment of the Contract Time, Contract Price, interpretation of the Contract
Documents, or other relief with respect to the Contract Documents for which Contractor has
previously provided written notice to the District pursuant to the terms of the Contract and which
remain unresolved. A PCO may be a Claim, but the Parties agree that a PCO shall only be a
Claim if:

@ The District states in writing that it disagrees with the terms of a
PCO and directs the Contractor to utilize the Claim Resolution Process, or
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(b) The District rejects in whole or in part a PCO and the Contractor
states in writing that it is utilizing the Claim Resolution Process for the portion of the PCO that
the District rejected.

19.7.2 General Claims Resolution Process Outline. Without waiving the need
for the Contractor to fully comply with all provisions in this Claims Resolution Process prior to
initiating any litigation, that process generally follows these steps:

1. Contractor presents Claim within 10 days of discovery.

2. District’s Architect and/or CM issues decision on that Claim.

3. Contractor demands a meet and confer meeting and that meeting is held.
4. Contractor demands District’s review of the Claim.

5. District issues a decision on that Claim.

6. Contractor prepares and presents Final Claim Documentation to District.
7. District issues a decision based on the Final Claim Documentation.

8. Parties go to Mediation (mandatory).

19.7.3 Contractor Must Timely Identify, Present and Document Any Claim

€)) Every Claim shall be stated with specificity in writing and signed
by Contractor under penalty of perjury and presented to the District within ten (10) calendar days
from the date Contractor discovers or reasonably should discover, that an act, error or omission
of District, its agents or employees, or action, condition or other situation has occurred that may
entitle Contractor to an adjustment of the Contract Price and/or Contract Time. This shall include
the Contractor’s actual or constructive knowledge of any instruction, request, drawings,
specifications, action, condition, omission, default or other situation for which the contractor
believes there should an adjustment of the Contract Price or Contract Time. Contractor shall
provide this writing even if Contractor has not yet been damaged, delayed, or incurred extra cost
when Contractor discovers, or reasonably should discover, the act, error, omission, action,
condition or situation giving rise to the incidents giving rise to the Claim. The writing shall:

0] Identify all of the issues, events, conditions, circumstances
and/or causes giving rise to the Claim;

(i) Identify all pertinent dates and/or durations and all actual
and/or anticipated effects on the Contract Price, milestones and/or Contract Time adjustments;
and

(iti)  Identify in detail line-item costs if the Claim seeks money.
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(iv)  If the Claim involves extra work, a detailed cost breakdown
of the amounts the Contractor is seeking, including actual cost records (including without
limitation, payroll records, material and rental invoices and the like) demonstrating that those
costs have actually been incurred. To the extent costs have not yet been incurred at the time the
Claim is submitted, actual cost records must be submitted on a current basis not less than once a
week during any periods costs are incurred. A cost record will be considered current if submitted
within seven (7) days of the date the cost reflected in the record is incurred. At the request of
District, extra costs may be subject to further verification procedures (such as having an
inspector verify the performance of alleged extra work on a daily basis).

(V) If the Claim involves an error or omission in the Contract
Documents:

1) An affirmative representation under penalty of
perjury by Contractor and any affected Subcontractors and suppliers that the error or omission
was not discovered prior to submitting a proposal for the Work, and

(2) A detailed statement demonstrating that the error or
omission reasonably should not have been discovered, by Contractor, its Subcontractors and
suppliers, prior to submitting a proposal for the Work.

(vi)  Contractor shall not be entitled to compensation for
escalation of materials costs unless Contractor demonstrates to the satisfaction of the District that
such cost escalation is the result of unusual, unforeseeable market conditions, not the fault of the
Contractor, and were not reasonably foreseeable at the time of the award of the Contract.
Contractor shall provide evidence to District of the costs included in the Contract for those
materials and that those costs were reasonable at the time and that Contractor timely ordered the
materials at issue.

(b) The writing shall be accompanied by all documents substantiating
Contractor’s position regarding the Claim. A Claim that asserts an effect on any schedule
milestones and/or Contract Time shall include all pertinent scheduling data demonstrating the
impact(s) on the critical path(s), milestone(s) and/or Contract Time.

19.7.4 Architect’s and/or Construction Manager’s (“AE/CM”) Initial
Decision. The District’s AE/CM shall issue a written decision regarding the Claim to the
Contractor within ten (10) calendar days of receipt of the written Claim from the Contractor.

19.7.5 Contractor Must Demand a Meet and Confer Meeting if Contractor
Pursues Any Claim

@ Where There Is No Agreement: If there is no agreement between
Contractor and the AE/CM on a Contractor’s Claim, then within ten (10) calendar days of the
date of the District’s written decision in response to Contractor’s Claim or PCO, Contractor shall
give written notice of its demand for a meet and confer meeting with District staff. A meet and
confer meeting with District staff shall be a condition precedent to Contractor seeking any
further relief, including a demand for review as indicated below, in connection with the District’s
rejection.
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(b) Where There Is Partial Agreement: If Contractor and the AE/CM
partially agree on a Contractor’s Claim but do not reach complete agreement, then the AE/CM
shall issue a written decision or prepare a Change Order, if applicable, for the issues and/or
amounts agreed to. For those issues not agreed to, Contractor shall give written notice of its
demand for a meet and confer meeting with District staff. A meet and confer meeting with
District staff shall be a condition precedent to Contractor seeking any further relief, including a
demand for review as indicated below, in connection with the District’s rejection.

(© District and Contractor shall schedule the meet and confer meeting
as soon as reasonably possible after Contractor’s written notice of its demand for a meet and
confer meeting.

19.7.6 Contractor Must Demand District Review of a Claim if Contractor
Pursues Any Claim

@) Contractor shall submit a written demand for review to the District
with copy to the AE/CM, within ten (10) calendar days of the meet and confer meeting. The
written demand for review shall include copies of all documentation the Contractor intends to
rely upon in substantiating Contractor’s position regarding the Claim, including any
supplementary documentation the Contractor deems appropriate for the District’s consideration.

(b) District’s Written Decision. If Contractor demands review of a
claim after the meet and confer meeting, the District will review the Claim and issue a written
decision to Contractor within thirty (30) calendar days from the date the demand for review is
received by the District. The District has the option to meet with Contractor, or with Contractor
and any other party, before issuing a decision.

Q) If no decision is issued within thirty (30) days after the
demand for review, the District will be deemed to have rejected Contractor’s Claim in its
entirety, and Contractor shall proceed with the next step in this Claim Resolution Process below,
or it waives its right to pursue its Claim.

(i) If the District’s decision completely resolves the Claim, the
District will prepare and process a Change Order, if applicable, or proceed accordingly.

(iii)  If the District rejects the Contractor’s Claim in whole or in
part or does not issue a timely written response, and if Contractor ever intends to seek relief
regarding the unresolved issues of the Claim, then Contractor shall proceed to the next step of
this Claim Resolution Process below, or it waives its right to pursue its Claim.

(iv)  Contractor’s costs incurred in seeking relief for Claims are
not recoverable from District.

19.7.7 Contractor Must Prepare Final Claim Documentation if Contractor
Pursues Its Claim.

@ If Contractor’s Claim has not been resolved after the District’s
review of Contractor’s Claim after the meet and confer meeting, the Contractor shall submit
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within thirty (30) days of the District’s written decision, three (3) certified copies of the required
documentation identified below (“Claim Documentation”). The Contractor’s Claim
Documentation shall be complete when furnished. The evaluation of Contractor's Claim will be
based on District records and the Claim Documentation furnished by Contractor.

(b) Contractor’s Claim Documentation (1) shall conform to generally
accepted accounting principles, (2) shall be in the following format, and (3) shall include all of
the following documentation:

Q) General Introduction
(i) General Background Discussion
(iii)  Index of Issues (listed numerically)

(iv)  For each issue, provide the following and begin each issue
on a new page:

(1) Background
(2 Chronology

3) Contractor's position including all reason(s) for
District's potential liability

4 Supporting documentation of merit or entitlement
(5) Supporting documentation of damages

(v)  All critical path method schedules, both as-planned,
monthly updates, recovery schedules, schedule revisions, and as-build along with the computer
disks of all schedules related to the Claim.

(vi)  Productivity exhibits (if appropriate)
(vii)  Summary of Damages for each issue

(© Supporting documentation of merit or entitlement for each issue
shall be cited by reference, photocopies, or explanation. Supporting documentation may include,
but shall not be limited to the Contract Documents; correspondence; conference notes; shop
drawings and submittals; shop drawing logs; survey books; inspection reports; delivery
schedules; test reports; daily reports; subcontracts; fragmentary CPM schedules or time impact
analyses; photographs; technical reports; requests for information; field instructions; and all
other related records necessary to support the Contractor's Claim.

(d) Supporting documentation of damages for each issue shall be cited,
photocopied, or explained. Supporting documentation may include, but shall not be limited to,
any or all documents related to the preparation and submission of the proposal; certified, detailed

LOWELL JOINT SCHOOL DISTRICT
GENERAL CONDITIONS

72



labor records, including labor distribution reports; material and equipment procurement records;
construction equipment ownership costs records or rental records; job cost reports; Subcontractor
or vendor files and cost records; service cost records; purchase orders; invoices; Project as-
planned and as-built cost records; general ledger records; variance reports; accounting
adjustment records; and any other accounting materials necessary to support the Contractor's
Claim.

(e) Contractor shall include in its Claim Documentation all issue items
and information that Contractor contends are part of its Claim. Issues not included in the Claim
Documentation shall not be considered.

()] Each copy of the Claim Documentation shall be certified by a
responsible officer of the Contractor in accordance with the requirements of the Contract
Documents.

19.7.8 District’s Written Decision. The District will review the Claim
Documentation and issue a written decision to Contractor within sixty (60) calendar days from
the date the Claim Documentation is received by the District. The District’s written decision
shall be final and binding on the party(ies). Unless Contractor requests mediation as indicated in
the next step in this Claim Resolution Process below, otherwise the Contractor waives its right to
pursue its Claim.

19.7.9 Mediation. Within thirty (30) days after the District renders its written
decision, the Contractor must demand that the parties submit the Claim to mediation. THIS
MEDIATION IS A MANDATORY STEP IF THE CONTRACTOR DECIDES TO
PURSUE ITS CLAIM. FAILURE OF A CONTRACTOR TO TIMELY DEMAND
MEDIATION IS A WAIVER OF ITS RIGHT TO PURSUE ITS CLAIM.

@) At the District’s sole discretion, this mediation may be a multiple-
party mediation with the Architect, the Construction Manager, the Inspector, and/or other
District consultants.

(b) Absent a request for mediation, the District’s written decision is
final and binding on the parties and the Contractor shall be deemed to have waived its right to
pursue its Claim

19.7.10L.itigation. If, after a mediation as indicated above, the parties have not
resolved the Claim, the receiving party’s decision made pursuant to mediation will be conclusive
and binding regarding the Dispute unless the submitting party commences an action in a court of
competent jurisdiction to contest such decision within ninety (90) days following the conclusion
of such mediation or one (1) year following the accrual of the cause of action, whichever is later.

19.8 False Claims Act. The District shall be entitled to remedy any false claims, as
defined in California Government Code section 12650 et seq., made to the District by the
Contractor or any Subcontractor under the standards set forth in Government Code section 12650
et seq. Any Contractor or Subcontractor who submits a false claim shall be liable to the District
for three times the amount of damages that the District sustains because of the false claim. A
Contractor or Subcontractor who submits a false claim shall also be liable to the District for (a)
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the costs, including attorney fees, of a civil action brought to recover any of those penalties or
damages, and (b) a civil penalty of up to $11,000 for each false claim.

19.9 Documentation of Resolution.

If a Claim is resolved, the District shall determine if that resolution shall be documented
in an Agreement and Release of Any and All Claims form or other document, as
appropriate.

19.10 Claim Resolution Process — Non-Applicability.
The procedures and provisions in this Claims section shall not apply to:

19.10.1District’s determination of what Work is or will be constructed, or whether
the Work complies with the Contract Documents for purposes of accepting the Work;

19.10.2District’s rights and obligations as a public entity, such as, but without
limitation, the revocation of pre-qualified or qualified status, barring a contractor from District
contracts, the imposition of penalties or forfeitures prescribed by statute or regulation; provided,
however, that penalties imposed against a public entity by statutes such as Section 7107 of the
Public Contract Code, shall be subject to the mandatory dispute resolution provisions of this
Claims section and the Contract;

19.10.3Personal injury, wrongful death or property damage claims;
19.10.4Latent defect or breach of warranty or guarantee to repair;
19.10.5Stop notices or stop payment notices; or

19.10.6Any other District rights as set forth herein.

19.11 Binding Arbitration of Individual Claim Issues. At the District’s sole option,
the District may submit individual disputes, or claims, to binding arbitration and Contractor
agrees to the resolution determined for each individual dispute by Arbitrator, including
resolution of time and delays. If binding arbitration is utilized, such resolution is a full and final
resolution of the particular claim or dispute. Under no circumstances may the Contractor stop
work, rescind its contract or otherwise slow the progress of Work during resolution of individual
claims in binding Arbitration.

19.12 Resolution of Disputes in Court of Competent Jurisdiction. If claims are not
submitted and resolved through binding arbitration as indicated above, such claim or controversy
shall be submitted to a court in the county of competent jurisdiction after the Project has been
completed, and not before.
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ARTICLE 20

WARRANTY OF WORK

20.1 Warranty as to Condition of Work. The Contractor warrants that the Work
(including without limitation any equipment furnished by the Contractor as part of the materials)
shall: (a) be free from defects in workmanship and material; (b) be free from defects in any
design performed by the Contractor; (c) be new, (d) conform and perform to the requirements
stated in the specifications or, where detail requirements are not so stated, shall conform to
applicable industry standards; and (e) be suitable for the use stated in the specifications.

20.2 Warranty Period. The warranty period for discovery of defective work shall
commence on the date stamped on the Notice of Completion verifying County recordation and
continue for the period set forth in the specifications or for one year if not so specified. If, during
the warranty period, the Work is not available for use due to defective work, such time of
unavailability shall not be counted as part of the warranty period. The warranty period for
corrected defective work shall continue for a duration equivalent to the original warranty period.

20.3 Correction of Defective Work. The District shall give the Contractor prompt
written notice after discovery of any defective Work. The Contractor shall correct any such
defective Work, as well as any damage to any other part of the work resulting from such
defective Work, and provide repair, replacement, or reimbursement, at its sole expense, in a
manner approved by the District and with due diligence and dispatch as required to make the
Work ready for use by the District, ordinary wear and tear and unusual abuse or neglect
excepted. Such corrections shall include, but not be limited to, any necessary adjustments,
modifications, changes of design, removal, repair, replacement or reinstallation, and shall include
all necessary parts, materials, tools, equipment, transportation charges and labor as may be
necessary, and cost of removal and replacement of Work shall be performed at a time and in such
a manner so as to minimize the disruption to District’s use of the Work.

20.4 District’s Right to Correct Defects. In the event of failure of the Contractor or
Surety to commence and pursue with diligence said repairs or replacements within forty-eight
(48) hours after being notified in writing, the District is hereby authorized to proceed to have
defects repaired or replaced and made good at expense of the Contractor and Surety who hereby
agree to pay costs and charges therefore immediately on demand.

20.5 Limitation on Notice Requirements. If, in the opinion of the District, defective
Work creates a dangerous condition or requires immediate correction or attention to prevent
further loss to the District or to prevent interruption of operations of the District, the District will
attempt to give the written notice required by this Article 20. If the Contractor or its surety
cannot be contacted, or if neither the Contractor or its surety complies with the District’s
requirements for correction within a reasonable time as determined by the District, the District
may, notwithstanding the provisions of this Article, proceed to make such correction or provide
such attention and the costs of such correction or attention shall be charged against the
Contractor and its surety. Such action by the District will not relieve the Contractor and its surety
of the warranties and guarantees provided in this Article 20 or elsewhere in the Project
Documents.
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20.6 No Effect on Other Guarantees. This Article does not in any way limit the
guarantees on any items for which a longer guarantee is specified or on any items for which a
manufacturer gives a guarantee for a longer period. The Contractor shall furnish to the District
all appropriate guarantee or warranty certificates upon completion of the Project or upon request
by the District.

20.7 Warranties, Guarantees and Obligations. The duties and obligations imposed
by these General Conditions and the rights and remedies available hereunder to the parties
hereto, and, in particular but without limitation, the warranties, guarantees and obligations
imposed upon Contractor by the General Conditions and amendments thereto; and all of the
rights and remedies available to District there under, are in addition to, and are not to be
construed in any way as a limitation of, any rights and remedies available to any or all of them
which are otherwise imposed or available by laws or regulations by special warranty or
guarantee or by other provisions of the Contract Documents, and the provisions of this Paragraph
will be as effective as if repeated specifically in the Contract Documents in connection with each
particular duty, obligation, right and remedy to which they apply.

20.8 Form of Guaranty. If required by the District, all guarantees required under this
Acrticle 20 shall be in writing on a guarantee form prepared by the District.

20.9 Instruction Manuals. The Contractor shall provide to the District instruction
manuals for all warrantied items which require same.

20.10 No Limitation on District’s Other Rights. Nothing herein shall limit any other
rights or remedies available to the District.

20.11 Attorneys’ Fees. The District may collect its reasonable costs and attorneys’ fees
in any action to enforce this Article.

ARTICLE 21

PAYMENTS TO CONTRACTOR

21.1 Cost Breakdown and Periodic Estimates. The Contractor shall furnish the
following, at the times specified, on forms approved by the District:

2111 Within three (3) calendar days after the District’s award to the
Contractor of the contract for the Project, a detailed estimate giving complete breakdown of the
Contract Price for the Project (and each site thereof, where the Project involves multiple sites),
which shall include all subcontracts and supplier agreements, showing dollar amounts of these
agreements to justify the subsequently-provided schedule of values;

21.1.2 Monthly itemized estimate of work done for purpose of making
partial payments thereon; and

21.1.3 Within five (5) calendar days of request of the District, a schedule of
estimated monthly payments which shall be due the Contractor under the Agreement.
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Values employed in making up any of these schedules are subject to the Architect’s
written approval and will be used only for determining basis of partial payments and will not be
considered as fixing a basis for additions to or deductions from contract price.

21.2 Monthly Payments by the District to the Contractor. Unless otherwise
specified in writing, each month within thirty (30) days after receipt by the District of the
monthly progress schedule and the certification of application for payment by the Architect, the
District shall pay to the Contractor a sum equal to ninety percent (90%) of value of work
performed and of materials delivered subject to or under the control of the District and unused up
to the last day of the previous month, less aggregate previous payments. Monthly payments shall
be made only on the basis of monthly estimates which shall be prepared by the Contractor on a
form approved by the District and filed before the fifth (5™) day of the month during which
payment is to be made. Work completed as estimated shall be an estimate only and no
inaccuracy or error in said estimate shall operate to release the Contractor or its surety from any
damages arising from such Work or from enforcing each and every provision of the Agreement,
and the District shall have the right subsequently to correct any error made in any estimate for
payment. THE CONTRACTOR SHALL NOT BE ENTITLED TO HAVE ANY PAYMENT
ESTIMATES PROCESSED OR BE ENTITLED TO HAVE ANY PAYMENT FOR WORK
PERFORMED SO LONG AS ANY LAWFUL OR PROPER DIRECTION CONCERNING
WORK, OR ANY PORTION THEREOF, GIVEN BY THE DISTRICT, THE Construction
Manager OR THE ARCHITECT SHALL REMAIN UNCOMPLIED WITH BY THE
CONTRACTOR. The District will not pay any contract a 50% down payment (or any advance
payment) for any elevator or other equipment in advance of delivery to a bonded warehouse or to
the school site.

21.3  Schedule of Values. To assist in computing partial payments, the Contractor shall
submit to the Architect, the Construction Inspector, and the District a “Schedule of Values” of
the Contractor’s actual and estimated cost for each item of Work. The cost breakdowns shall be
sufficient detail for use in estimating the Work to be completed each month and shall be
submitted by the date indicated in the Notice to Proceed. Closeout Documentation shall have a
value in the Schedule of Values of not less than 5%. The value for Closeout Documentation shall
be in addition to and shall not be a part of the Contract retention.

21.4 Monthly Payment Requests. Once each month during the progress of the Work,
the Contractor shall submit to the Architect a partial payment request which has been received
and agreed to by the Architect and the District’s Inspector (as well as by the Construction
Manager, if one has been appointed by the District for the Project). The partial payment request
shall be based on the approved bid breakdown for the cost of the Work completed plus the
acceptable materials delivered to the site or stored subject to the control of the Contractor and not
yet installed. The partial payment request shall be submitted on the monthly anniversary of the
day selected by the Contractor in the job starting meeting.

21.5 Partial Payments; Retention. “The Architect and Construction Inspector shall
review and certify as to the validity of the requests. No partial payment shall be made without the
certification of the Architect. Partial payment requests shall be processed within a minimum of a
five percent (5%) retention. The retention is part of the security for the fulfillment of the
Agreement by the Contractor. Partial payment shall not be construed as acceptance of any work
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which is not in accordance with requirements of the Agreement. Once the partial payment
request has been certified by the Architect and the Construction Inspector, it shall be submitted
to the District’s Construction Manager for approval and processing. Such procedures provided
for sixty (60) days processing, from the date the receipt”.

21.6 Information Required from Contractor. The District has discretion to require
from the Contractor any of the following information with the application for payment:
(a) certified payroll covering the period of the prior application for payment; (b) unconditional
waivers and releases from all subcontractors and suppliers for which payment was requested
under the prior application for payment; (c) receipts or bills of sale for any items.

21.7 Contractor’s Certificate. Before payment is made hereunder, a certificate in
writing shall be obtained from the Architect stating that the Work for which the payment is
demanded has been performed in accordance with the terms of the Project Documents and that
the amount stated in the certificate is due under the terms of the Project Documents, which
certificate shall be attached to and made a part of the claim made and filed with the District,
provided that if the Architect shall, within three (3) days after written demand therefore, fail to
deliver such certificate to the District, the Contractor may file its claim with the District without
said certificate, but together with such claim shall be filed a statement that demand was made for
such certificate and that the same was refused. Thereupon, the District will either allow said
claim as presented or shall, by an order entered on the minutes of said the District state the
reasons for refusing to allow said claim. It is understood, moreover, that the certificate of the
Architect shall not be conclusive upon the District, but advisory only.

21.7.1 Payment Does Not Constitute Acceptance of Work. No payment
by the District hereunder shall be interpreted so as to imply that the District has inspected,
approved, or accepted any part of the Work. The Final Payment of the retention of the
value of the Work done under the Agreement, if unencumbered, shall be processed for
payment thirty-five (35) calendar days after recording by the District of the Notice Of
Completion. Acceptance will be made only by action of the District’s School Board as
indicated above.

21.8 Final Payment. Unless otherwise provided, on or before making request for final
payment of the undisputed amount due under the Agreement, the Contractor shall submit to the
District, in writing, a summary of all claims for compensation under or arising out of the
Agreement which were timely filed. The acceptance by the Contractor of the payment of the
final amount shall constitute a waiver of all claims against the District under or arising out of the
Agreement, except those previously made, in a timely manner and in writing, and identified by
the Contractor as unsettled at the time of the Contractor’s final request for payment.

21.9 Adjustments to Contract Price. If the Contractor defaults or neglects to carry
out the Work in accordance with the Project Documents or fails to perform any provision
thereof, the District may, after forty-eight (48) hours written notice to the Contractor and
without prejudice to any other remedy it may have, make good such deficiencies. The District
shall adjust the total Contract Price by reducing the amount thereof by the cost of making good
such deficiencies. If the District deems it inexpedient to correct Work not done in accordance
with the Project Documents, an equitable reduction in the Contract Price shall be made therefore.
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21.10 Payments Withheld in_Addition to Retention Amounts. In addition to any
other amounts which the District may retain under this Article 21, the District may withhold a
sufficient amount or amounts of any payment or payments otherwise due to the Contractor, as in
its judgment may be necessary to cover:

21.10.1 Payments which may be past due and payable for claims against the
Contractor or any Subcontractors, or against and about the performance of Work on the Project.

21.10.2 The value determined by the District to be attributable to delayed
delivery of the initial Construction Schedule beyond the time required under Article 5.

21.10.3 The value determined by the District attributable to the Contractor’s
failure to provide updated as-built drawings for the Inspector’s review.

21.10.4 The cost of defective Work which the Contractor has not remedied.

21.10.5 Claims made pursuant to the stop payment notice provisions of Civil
Code Sections 3082 et seq.

21.10.6 Liquidated damages assessed against the Contractor.

21.10.7 Penalties for violation of labor laws.

21.10.8 The cost of materials ordered by the District for the Project to the
extent authorized under these General Conditions or the other Project Documents.

21.10.9 The cost of completion of the Work if there exists a reasonable doubt
that the Work can be completed for the balance then unpaid to the Contractor.

21.10.10  Damage to another contractor.
21.10.11  Site clean-up as provided herein.
21.10.12  Payments to indemnify, defend, or hold harmless the District.

21.10.13  Any payments due to the District including but not limited to
payments for failed tests, utilities or imperfections.

21.10.14  Extra services for the Architect, including without limitation
additional back-check to sign off punch-list items.

21.10.15 Extra services for the Inspector and/or Construction Manager,
including without limitation (a) reinspection required due to the Contractor’s failed tests or
installation of unapproved or defective materials and (b) the Contractor’s requests for inspection
and the Contractor’s subsequent failure to attend that inspection.

21.10.16  Failure to complete a punch list with diligence.
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21.10.17  Failure of the Contractor to submit on a timely basis all Closeout
Documentation as defined in the specifications in a manner and form that is proper, sufficient,
and reasonably acceptable to the District, and to not cause a delay in the completion or approval
of the Project.

If the above grounds are in the opinion of the District removed by or at the expense of the
Contractor, payment shall be made for amounts withheld because of them. The District may
apply such withheld amount or amounts to payment of such claims or obligations at its
discretion. In so doing, the District shall make such payments on behalf of the Contractor. If any
payment is so made by the District, then such amount shall be considered as a payment made
under contract by the District to the Contractor and the District shall not be liable to the
Contractor for such payments made in good faith. Such payments may be made without prior
judicial determination of claim or obligations. The District will render the Contractor an
accounting of such funds disbursed on behalf of the Contractor. As an alternative to payment of
such claims or obligations, the District, in its sole discretion, may reduce the total Contract Price
as provided herein above.

21.11 Reimbursable Expenses. Any payments to third parties made by the Contractor
on the District’s behalf in connection with the Project, whether or not specifically characterized
in any of the Project Documents as being “reimbursable” (but excluding payments for items that
are specifically identified in any of the Project Documents as payable by the Contractor at the
Contractor’s expense), shall be calculated as direct reimbursable expenses and shall not be
included in the Contractor’s base bid; as such, the amount of reimbursement owing by the
District to the Contractor shall be limited to the actual payment made by the Contractor to the
third party, and shall not include any mark-up, premium or other additional amount for the
Contractor’s profit, overhead or other expenses. The Contractor shall submit requests for
reimbursement of such payments as part of the Contractor’s monthly payment requests pursuant
to the restrictions indicated herein above, and payment by the District shall be made pursuant to
the above provisions.

ARTICLE 22

TERMINATION OR SUSPENSION OF THE CONTRACT

22.1  Termination By The Contractor For Cause. Grounds for Termination. The
Contractor may terminate the Contract if the Work is stopped for a period of thirty (30)
consecutive days through no act or fault of the Contractor, a Subcontractor, a Sub-subcontractor,
their agents or employees, or any other persons performing portions of the Work for whom the
Contractor is contractually responsible, for only the following reasons:

€)) Issuance of an order of a court or other public authority having jurisdiction; or

(b) An act of government, such as a declaration of national emergency.

If one of the above reasons exists, the Contractor may, upon written notice of seven (7)
additional days to the District, terminate the Contract and recover from the District payment for
Work executed and for costs that are actual, reasonable, and verified by the Architect with
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respect to materials, equipment, tools, construction equipment, and machinery, including
reasonable overhead, profit, and damages.

22.2 Termination By The District For Cause. Grounds for Termination. The District
may terminate the Contractor and/or this Contract for the following reasons:

@ Persistently or repeatedly refuses or fails to supply enough properly skilled
workers or proper materials;

(b) Persistently or repeatedly is absent, without excuse, from the job site;
(© Fails to make payment to Subcontractors, suppliers, material men, etc.;

(d) Persistently disregards laws, ordinances, rules, regulations, or orders of a public
authority having jurisdiction; or

(e Otherwise is in substantial breach of a provision of the Contract Documents.

22.3 Notification of Termination. When any of the above reasons exist, the District
may, without prejudice to any other rights or remedies of the District and after giving the
Contractor and the Contractor’s surety, if any, written notice of seven (7) days, terminate the
Contractor and/or this Contract and may, subject to any prior rights of the surety:

@ Take possession of the Project and of all material, equipment, tools, and
construction equipment and machinery thereon owned by the Contractor;

(b) Accept assignment of Subcontracts. Contractor acknowledges and agrees that if
the District (in its sole and absolute discretion) decides to takeover completion of the Project, the
Contractor agrees to immediately assign all subcontracts to the District which the District has
chosen to accept; and

(© Complete the Work by any reasonable method the District may deem expedient,
including contracting with a replacement contractor or contractors.

22.4 Payments Withheld. If the District terminates the Contract for one of the reasons
stated in Paragraph 22.2, the Contractor shall not be entitled to receive further payment until the
Work is complete. All costs associated with the termination and completion of the Project shall
be the responsibility of the Contractor and/or its surety.

22.5 Payments Upon Completion. If the unpaid balance of the Contract Sum exceeds
costs of completing the Work, including compensation for professional services and expenses
made necessary thereby, such excess shall be paid to the Contractor. If such costs exceed the
unpaid balance, the Contractor shall pay the difference to the District. The amount to be paid to
the Contractor, or District, as the case may be, shall be certified by the Architect upon
application. This payment obligation shall survive completion of the Contract.

22.6 Termination Of Contract By District (Contractor Not At Fault). Termination

for Convenience. District may terminate the Contract upon fifteen (15) calendar days of written
notice to the Contractor and use any reasonable method the District deems expedient to complete
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the project, including contracting with replacement contractor or contractors, if it is found that
reasons beyond the control of either the District or Contractor make it impossible or against the
District’s interest to complete the work. In such a case, the Contractor shall have no claims
against the District except: (1) the actual cost for labor, materials, and services performed which
may be documented through timesheets, invoices, receipts, or otherwise and which has not
already been paid by the District, and (2) ten percent (10%) profit and overhead of item (1), and
(3) five percent (5%) termination cost of the total of items (1) and (2). Contractor acknowledges
and agrees that if the District (in its sole and absolute discretion) decides to takeover completion
of the Project, the Contractor agrees to immediately assign all subcontracts to the District which
the District has chosen to accept.

22.7 Non-Appropriation of Funds/ Insufficient Funds. In the event that sufficient
funds are not appropriated to complete the Project or the District determines that sufficient funds
are not available to complete the Project, District may terminate or suspend the completion of the
Project at any time by giving written notice to the Contractor. In the event that the District
exercises this option, the District shall pay for any and all work and materials completed or
delivered onto the site for which value is received, and the value of any and all work then in
progress and orders actually placed which cannot be canceled up to the date of notice of
termination. The value of work and materials paid for shall include a factor of fifteen percent
(15%) for the Contractor’s overhead and profit and there shall be no other costs or expenses paid
to Contractor. All work, materials and orders paid for pursuant to this provision shall become the
property of the District. District may, without cause, order Contractor in writing to suspend,
delay or interrupt the Project in whole or in part for such period of time as District may
determine. Adjustment shall be made for increases in the cost of performance of the Agreement
caused by suspense, delay or interruption.

22.8 Remedies Other Than Termination. If a default occurs, the District may,
without prejudice to any other right or remedy, including, without limitation, its right to
terminate the Contract pursuant to these General Conditions, do any of the following:

@ Permit the Contractor to continue under this Contract, but make good such
deficiencies or complete the Contract by whatever method the District may deem
expedient, and the cost and expense thereof shall be deducted from the Contract Price or
paid by the Contractor to the District on demand;

(b) If the workmanship performed by the Contractor is faulty or defective materials
are provided, erected or installed, then the District may order the Contractor to remove
the faulty workmanship or defective materials and to replace the same with work or
materials that conform to the Contract Documents, in which event the Contractor, at its
sole costs and expense, shall proceed in accordance with the District’s order and
complete the same within the time period given by the District in its notice to the
Contractor; or

(©) Initiate procedures to declare the Contractor a non-responsible bidder for a period
of two to five years thereafter.
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All amounts expended by the District in connection with the exercise of its rights
hereunder shall accrue interest from the date expended until paid to the District at the maximum
legal rate. The District may retain or withhold any such amounts from the Contract Price. If the
Contractor is ordered to replace any faulty workmanship or defective materials pursuant to
Paragraph (b) above, the Contractor shall replace the same with new work or materials approved
by the Architect and the District, and, at its own cost, shall repair or replace, in a manner and to
the extent the Architect and the District shall direct, all work or material that is damaged, injured
or destroyed by the removal of said faulty workmanship or defective material, or by the
replacement of the same with acceptable work or materials. In no event shall anything in this
Paragraph be deemed to constitute a waiver by the District of any other rights or remedies that it
may have at law or in equity, it being acknowledged and agreed by the Contractor that the
remedies set forth in this Paragraph are in addition to, and not in lieu of, any other rights or
remedies that the District may have at law or in equity.

ARTICLE 23

MISCELLANEOUS

23.1 Prohibited Interests. No official of the District who is authorized in such
capacity and on behalf of the District to negotiate, make, accept, or approve, or to take part in
negotiating, making, accepting or approving any architectural, engineering, inspection,
construction or material supply contract or any subcontract in connection with construction of
the Project, shall become directly or indirectly interested financially in the Project or in any part
thereof. No officer, employee, architect, attorney, engineer or inspector of or for the District who
is authorized in such capacity and on behalf of the District to exercise any executive, supervisory
or other similar functions in connection with construction of Project shall become directly or
indirectly interested financially in this Project or in any part thereof. The Contractor shall receive
no compensation and shall repay the District for any compensation received by the Contractor
under the Agreement, should the Contractor aid, abet or knowingly participate in violation of this
Subsection.

23.2 Notice of Taxable Possessory Interest. The terms of the Agreement may result
in the creation of a possessory interest. If such a possessory interest is vested in a private party to
the Agreement, the private party may be subjected to the payment of property taxes levied on
such interest.

23.3 Assignment of Antitrust Actions. Public Contract Code Section 7103.5
provides:

In entering into a public works contract or a subcontract to supply goods, services, or
materials pursuant to a public works contract, the contractor or subcontractor offers and
agrees to assign to the awarding body (the District) all rights, title, and interest in and
to all causes of action it may have under Section 4 of the Clayton Act (15 U.S.C.
Section 15) or under the Cartwright Act (Chapter 2 (commencing with Section 16700)
of Part 2 of Division 7 of the Business and Professions Code), arising from purchases
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of goods, services, or materials pursuant to the public works contract or the
subcontract. This assignment shall be made and become effective at the time the
awarding body tenders final payment to the contractor, without further
acknowledgment by the parties.

The Contractor, for itself and all subcontractors, agrees to assign to the District all rights,
title, and interest in and to all such causes of action the Contractor and all Subcontractors may
have under the Agreement. This assignment shall become effective at the time the District
tenders final payment to the Contractor, and the Contractor shall require assignments from all
subcontractors to comply herewith.

23.4  Occupancy. The District reserves the right to occupy buildings and/or portions of
the site at any time before completion, and such occupancy shall not constitute final acceptance
of any part of the Work covered by the Agreement, nor shall such occupancy extend the date
specified for completion of the Work. Beneficial occupancy of building(s) does not commence
any warranty period nor shall it entitle the Contractor to any additional compensation due to such
occupancy.

23.5 Patents, Royalties and Indemnities. The Contractor shall hold and save the
District and its School Board, officers, agents, and employees harmless from liability of any
nature or kind, including cost and expense, for or on account of any patented or unpatented
invention, process, article, or appliance manufactured or used in the performance of the
Agreement, including its use by the District, unless otherwise specifically provided in the Project
Documents, and unless such liability arises from the sole negligence, or active negligence, or
willful misconduct of the District.

23.6  Non-Discrimination. In the performance of the terms of the Agreement, the
Contractor agrees that it will not engage in nor permit such subcontractor as it may employ to
engage in unlawful discrimination in employment of persons because of the race, religious creed,
color, national origin, ancestry, physical disability, mental disability, medical condition, genetic
information, marital status, sex, gender, gender identity, gender expression, age, sexual
orientation, or military and veteran status of such persons.

23.7 Excise_Taxes. If under federal excise tax law any transaction hereunder
constitutes a sale on which a federal excise tax is imposed and the sale is exempt from such
excise tax because it is a sale to a state or local government for its exclusive use, the District,
upon request, will execute documents necessary to show (1) that the District is a political
subdivision of the State for the purposes of such exemption and (2) that the sale is for the
exclusive use of the District. No excise tax for such materials shall be included in any bid price.

23.8 No_Assignment. The Contractor shall not assign, transfer, convey, sublet or
otherwise dispose of the Agreement or of its rights, title or interest in or to the same or any part
thereof. If the Contractor shall assign, transfer, convey, sublet or otherwise dispose of the
Agreement or its right, title or interest therein, or any part thereof, such attempted or purported
assignment, transfer, conveyance, sublease or other disposition shall be null, void and of no legal
effect whatsoever; and the Agreement may, at the option of the District, be terminated, revoked
and annulled, and the District shall thereupon be relieved and discharged from any and all
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liability and obligations growing out of the same to the Contractor, and to its purported assignee
or transferee.

23.9 Naotice. All written notices required to be given pursuant to the Agreement and
these General Conditions shall be either (a) personally delivered, (b) deposited in the United
States express mail or first class mail, registered or certified, return receipt requested, postage
prepaid, (c) delivered by overnight courier service, or (d) delivered by facsimile or e-mail
transmission, provided that the original of such facsimile notice, or a copy of such e-mail notice,
is sent by certified U.S. mail, postage prepaid, no later than one Working Day following such
facsimile or e-mail transmission. All such notices shall be deemed delivered upon actual receipt
(or upon the first attempt at delivery pursuant to the methods specified in clauses (a), (b) or (c)
above if the intended recipient refuses to accept delivery). All notices to the Contractor shall be
delivered to the addresses specified in the Bid Form, or to such other address as the Contractor
may from time to time specify by written notice to the District: All notices to the District shall be
delivered to the Construction Manager (with a copy to the District at the address shown as the
“place of bid receipt” on the Notice Calling for Bids), or to such other address as the District
may from time to time specify by written notice to the Contractor.

23.10 No Waiver. The failure of the District in any one or more instances to insist upon
strict performance of any of the terms of the Agreement or to exercise any option herein
conferred shall not be construed as a waiver or relinquishment to any extent of the right to assert
or rely upon any such terms or option on any future occasion.

23.11 No Oral Agreements. No oral agreement or conversation with any officer, agent,
or employee of the District, either before or after the execution of the Contract, shall affect or
modify any of the terms or obligations contained in any of the document comprising the
Contract.

23.12 Time is of the Essence. Time is of the essence of every provision contained in the
Agreement an in these General Conditions.

23.13 Indemnification. Contractor. Contractor shall defend, indemnify and hold
harmless the District and others as indicated in Section 00 51 00 — Agreement and as indicated
herein. Contractor shall ensure that its contract with each of its subcontractors contains
provisions requiring the subcontractors to defend, indemnify and hold harmless the District, and
others as indicated in Section 00 51 00 — Agreement.

23.14 Confidentiality. Contractor shall maintain the confidentiality of all information,
documents, programs, procedures and all other items that Contractor encounters while
performing the Work. This requirement shall be ongoing and shall survive the expiration or
termination of the Contract and specifically includes, without limitation, all student, parent, and
employee disciplinary information and health information.

END OF SECTION
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